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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

At Law No. 88115 

0. H. Gall, Receiver of Federal Savings & Trust Company, 

a corporation, Plaintiff 

vs. 

Pearl C. Laser, alias Pearl C. Collins, Defendant 

United States of America, 

District of Columbia, $s: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed October 12,1936 

In the District Court of the United States 
for the District of Columbia 

Holding a Circuit Court 

At Law No. 88115 

0. H. Gall, Receiver of Federal Savings & Trust Company, 
a corporation, Morgantown, West Virginia, Plaintiff 

vs. 

Pearl C. Laser, alias Pearl C. Collins, 20 Girard Street, 
N. E., Washington, D. C., Defendant 

Declaration 

First Count: The plaintilff, 0. H. Gall, Receiver of Fed¬ 
eral Savings Trust Company, a corporation, located at 
Morgantown, West Virginia, sues the defendant. Pearl C. 
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Laber, also known as Pearl C. Collins, for money payable 
by the defendant to the plaintiff, for that heretofore, to 
wit, on the 1st day of June, 1932 she was in the employ of 

C. E. Lawhead, who was then the receiver of the aforesaid 
bank, and said defendant was the duly authorized agent of 
said receiver for the purposes of managing the Velda 
Apartments, of 1216 - 10th Street, N. W., Washington, 

D. C., the aforesaid property being and still is the property 
of the Federal Savings and Trust Company and the said 
defendant continued in the employ of the respective suc¬ 
ceeding receivers until June 12, 1936. On the 20th day of 
November, 1935, C. E. Lawhead was succeeded by 0. H. 
Gall, as receiver, who is at the present time receiver of 
said bank and is named as plaintiff in this action. The de¬ 
fendant in connection with her aforesaid duties received 
each month beginning on, to wit, June 1, 1932 up to and 
including to wit, the month of March 1936, from the re¬ 
ceivers who were in office on the respective months, the sum 

of fifty dollars ($50.00). Said monthly payments 
2 and any part thereof to be used only in the payment 

of a certain janitor, to wit, Tom Newton or said jani¬ 
tor’s wife in the alternative, to wit, Amy Newton, said 
janitor and his wife being in the employ of the plaintiff, 
and that the amount paid each month during aforesaid 
period of time by the defendant to Tom Newton or in the 
alternative to Amy Newton was twenty-five dollars ($25.00) 
per month. 

And the plaintiff says that by reason of the premises, 
the said defendant has erroneously received from the plain¬ 
tiff or the plaintiff’s predecessors in office the sum of one 
thousand one hundred fifty dollars ($1150.00) in excess of 
the sum necessary to discharge her duty in the connection 
with the disbursement of the aforesaid monthly payments, 
which money was received by the defendant for the use of 
the plaintiff or the plaintiff’s predecessors in office. 

And the plaintiff says that notwithstanding the premises, 
the defendant has not paid to the plaintiff the said sum of 
one thousand one hundred fifty dollars ($1150.00) although 
often requested so to do, ^nd hath refused and doth still 
refuse to pay the said sum of one thousand one hundred 
fifty dollars ($1150.00) and said sum is now due and owing 
as aforesaid to the plaintiff, and the plaintiff claims of the 
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said defendant, Pearl C. Laber, the suni of one thousand 
one hundred fifty dollars ($1150.00) with interest at six 
per cent from. April 1, 1936, besides costs of this suit. 

Second Count: The plaintiff, 0. H. Gall, receiver of Fed¬ 
eral Savings and Trust Company, a corporation, located 
at Morgantown, West Virginia, further sues the defendant. 
Pearl C. Laber, also known as Pearl C. Collins, for other 
money payable by the defendant to the plaintiff, for that 
heretofore, to wit, on the 1st day of June, 1932 she was in 
the employ of C. W. Lawhead who was then receiver of 
the aforesaid bank, and said defendant was the duly au¬ 
thorized agent of said receiver for the purposes of manag¬ 
ing the Velda Apartments of 1216 - 10th Street, 
3 N. W., Washington, D. C., the aforesaid property 
being and still is the property of the Federal Sav¬ 
ings and Trust Company and the said defendant continued 
in the employ of the respective succeeding receivers until 
June 12, 1936. On the 20th day of November, 1935, C. W. 
Lawhead the receiver of aforesaid bank was succeeded by 
0. H. Gall as receiver, who is at the present time receiver 
of said bank and is named as plaintiff in this action. The 
defendant in connection with her aforesaid employment 
was charged by the plaintiff with the duty of collecting all 
the monthly rents from the tenants of the various apart¬ 
ments of the aforesaid building, immediately depositing all 
of said collections in the Washington Loan and Trust Com¬ 
pany of Washington, D. C. to the credit of the plaintiff and 
making a detailed written report of said collections, which 
she was to forward to the plaintiff by mail within the first 
few days of the next succeeding month. Said monthly re¬ 
port of the defendant for the month of April, 1936 was re¬ 
ceived by the plaintiff on, to wit, 8 A. M., May 7, 1936 at 
Morgantown, West Virginia and showed a total of one 
thousand five hundred forty-six dollars ($1546.00) collected 
by the defendant for rents for the month of April, 1936, 
while the deposits made by the defendant at the bank afore¬ 
said for the same month totaled six hundred ninety three 
dollars ($693.00) leaving a balance still due by the defen¬ 
dant to the plaintiff in the amount of eight hundred fifty 
three dollars ($853.00) which amount has not been since 
deposited in said bank or paid by the defendant directly or 
indirectly to the plaintiff. And the plaintiff further states 
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that the employment and agency of the defendant for the 
plaintiff was terminated by the written notice of the plain¬ 
tiff on, to wit, June 12, 1936 and no deposits were made 
by the defendant at the aforesaid Washington Loan and 
Trust Company to the credit of the plaintiff for rents or 
other monies collected by the defendant during or for the 
month of June, 1936 nor were any payments made to the 
plaintiff by the defendant directly or indirectly, nor 
4 did the defendant make a final report or any final 
accounting of any such rents collected or any other 
moneys coming into her hands as agent for the plaintiff or 
as apparent agent for the plaintiff; yet said defendant has 
received the rents of said apartments for the month of 
June, 1936 in the amount of four hundred fifty-two dollars 
and seventy-five cents and pther miscellaneous funds as 
alleged agent for the plaintiff for aforesaid month in the 
amount of twenty-nine dollars ($29.00). 

And the plaintiff says that by reason of all the premises 
aforesaid the said defendant is indebted to the plaintiff 
under the second count in the total sum of one thousand 
three hundred thirty-four dollars and seventy-five cents 
($1334.75) for the aforesaid moneys received to the use of 
the plaintiff. 

And the plaintiff says that notwithstanding the premises 
the defendant has not paid to the plaintiff the said sum of 
one thousand three hundred thirty-four dollars and sev¬ 
enty-five ($1334.75) although often request so to do, and 
hath refused and doth still refuse to pay the said sum of 
one thousand three hundred thirty-four dollars and sev¬ 
enty-five cents ($1334.75) and said sum is now due and 
owing as aforesaid to the plaintiff, and the plaintiff claims 
of the said defendant Pearl C. Laber, the sum of one thou¬ 
sand three hundred thirty-four dollars and seventy-five 
cents with interest at six per cent from June 12, 1936 be¬ 
sides costs of this suit. 

Wherefore the plaintiff brings this suit under all counts 
of this declaration and claims the total sum of two thou¬ 
sand four hundred eightv-four dollars and seventv-five 
cents ($2484.75) with interest at six per cent per annum on 
one thousand one hundred fifty dollars ($1150.00) from 
April 1, 1936 and one thousand three hundred thirty-four 
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dollars and seventy-five cents ($1334.75) from Jime 12, 
1936, besides costs of this action. 

WILLIAM J. ROWAN 
Attorney for Plaintiff 


5 Bill of Particulars 

Piled October 12, 1936 

• • • 

To moneys withheld from Janitor and his wife 
from June 1, 1932 to March, 1936, inch at $25.00 

each month. $1150.00 

Rent moneys collected for month of June, 1936 452.75 

Rent moneys collected for month of April, 1936 853.00 

Gas and electricity deposits on Apt. 403 and 404 

as per letter of July 29,1936 . 15.00 

Refund on advance to Mr. Clements (fioor man) 
repaid as per letter of July 29, 1936 . 14.00 

Total $2484.75 

Together with interest from April 1, 1936 on $1150 and 
on $1334.75 from June 12, 1936 at 6% per annum, besides 
costs of this action. 

ROWAN & PRICE 
by W. J. ROWAN 
Attorneys for Plaintiff 


6 Affidavit of Merit and in Support of Attach¬ 
ment Before Judgment 

Filed October 12, 1936 

• * • 

County of 

West Virginia, ss: 

0. H. Gall being first duly sworn, on oath deposes and 
says that he is the receiver of the Federal Savings and 
Trust Company, a corporation, located at Morgantown, 
West Virginia, and is the plaintiff in the above entitled 
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cause and has personal knowledge of the facts herein 
stated; that he has a good cause of action against Pearl C. 
Laber also known as Pearl C. Collins, the person named as 
defendant, said cause being as follows; that Pearl C. Laber 
was, on, to wit, the 1st day of June, 1932 in the employ of 
the receiver of the Federal Savings and Trust Company, 
aforesaid, as manager of the Velda Apartments of 1216 - 
10th Street, N. W., Washington, D. C., which -were then and 
are now owned by the aforesaid corporation and said de¬ 
fendant, Pearl C. Laber continued in the employ of the 
succeeding receivers of aforesaid corporation until June 
12, 1936 when she was discharged by the plaintiff who is 
now and vras then the last succeeding receiver appointed 
to aforesaid corporation; that the defendant in con- 
7 nection with her aforesaid duties received each 
month beginning on, to wit, June 1, 1932 up to and 
including, to wit, the month of March, 1936 from the re¬ 
ceivers who were in office on the respective months, the 
sum of fifty dollars ($50.00). Said monthly payments and 
any part thereof to be used Only in the payment of a cer¬ 
tain janitor, to wit, Tom Newton or said janitor’s wife in 
the alternative, to wit, Amy Newton; said janitor and his 
wife being in the employ of the plaintiff and that the 
amount paid each month during aforesaid period of time 
by the defendant to Tom Newton or in the alternative to 
Amy Newton was twenty-five dollars ($25.00) per month. 
And by reason of the premises the defendant erroneously 
received from the plaintiff or the plaintiff’s predecessors 
in office the total sum of one thousand one hundred fifty 
dollars ($1,150.00), which sum has not been repaid by the 
defendant and is now due and owing from the defendant to 
the plaintiff. 

Further, that the said defendant in connection with her 
aforesaid employment was charged by the plaintiff with 
the duty of collecting all the monthly rents from the tenants 
of the various apartments of the aforesaid building imme¬ 
diately depositing all of said collections in the Washington 
Loan and Trust Company of Washington, D. C., to the 
credit of the plaintiff and making a detailed written report 
of said collections, which she was to forward to the plain¬ 
tiff by mail within the first few days of the next succeeding 
month. Said monthly report of the defendant for the 



PEARL C. LABEB VS. 0. H. GALL, EECEIVEB. 


7 


month of April 1936 was received by the plaintiff on, to 
wit, 8 A. M., May 7, 1936, at Morgantown, West Virginia 
and showed a total of one thousand five hundred 

8 forty-six dollars ($1546.00) collected by the defen¬ 
dant for rents for the month of April, 1936, while the 

deposits made by the defendant at the bank aforesaid for 
the same month totaled six hundred ninety-three dollars 
($693.00), leaving a balance still due by the defendant to 
the plaintiff in the amount of eight hundred fifty-three dol¬ 
lars ($853.00) which amount has not been since deposited 
in said bank or paid by the defendant directly or indirectly 
to the plaintiff. 

And that the employment and agency of the defendant 
for the plaintiff was terminated by the written notice of 
the plaintiff on, to wit, June 12, 1936 and no deposits were 
made by the defendant at the aforesaid Washington Loan 
and Trust Company to the credit of the plaintiff for rents 
or other moneys collected by the defendant during or for 
the month of June, 1936 nor were any payments made to 
the plaintiff by the defendant directly or indirectly, nor did 
the defendant make a final report or any final accounting 
of any such rents collected or any other moneys coming 
into her hands as agent for the plaintiff or as apparent 
agent for the plaintiff; yet said defendant has received the 
rents of said departments for the month of June, 1936 in 
the amount of four hundred fifty-two dollars and seventy- 
five cents ($452.75) and other miscellaneous funds as al¬ 
leged agent for the plaintiff for aforesaid month in the 
amount of twenty-nine dollars ($29.00) 

That by reason of all the premises aforesaid the said 
defendant is indebted in the total sum of two thousand 
four hundred eighty-four dollars and seventy-five cents 
($2484.75) with interest at six per cent per annum on one 
thousand one hundred fifty dollars ($1150.00) from April 
1, 1936 and on one thousand three hundred thirty-four dol¬ 
lars and seventy-five cents ($1334.75) from June 12, 1936. 

That the said defend&ht ^fraudulently contracted 

9 the aforesaid indebtedness' 

Wherefore, the plaintiff claims the total sum of 
two thousand four hundred eighty-four dollars and sev¬ 
enty-five cents ($2,484.75) with interest at six per centum 
per annum on one thousand one hundred fifty dollars 


I 



8 


PEAEL C. LABEB VS. 0. H. GAlX, EECEIVEE. 


($1,150.00) from April 1, 1936 and on one thousand three 
hundred thirty-four dollars and seventy-five cents ($1,- 
334.75) from June 12,1936, together with costs of this suit, 
exclusive of all set offs and just grounds of defense, and 
asks that the Clerk of the Court shall issue a writ of attach¬ 
ment and garnishment to be levied upon so much of her 
lands, tenements, goods, chattels and credits as may be 
necessary to satisfy the said claim of the plaintiff. 

0. H. GALL 

Receiver of the Federal Saving 
<& Trust Co., a corporation 

Subscribed and sworn to before me this 29th day of Sept. 
A. D. 1936. 

G. P. RUSSELL 
(Notarial Seal) Notary Public, 

Monongalia County, West Va. 

My commission expires Dec. 16, 1941. 


10 Defendants Pleas to Declaration 

Filed January 5, 1937 

• • • 

First Count 

Now comes the defendant. Pearl C. Laber, by her attor¬ 
ney, and for a plea to the first count of the declaration, 
admits that she was employed by the Receiver of the Fed¬ 
eral Savings and Trust Company, a corporation, located at 
Morgantown, West Virginia, as manager of the Velda 
Apartments, of 1216 10th Street, Northwest, from June 
1932 until June 12, 1936 when she was discharged by said 
Receiver. Further that she was employed in said capacity 
by the owners of the said apartment before it was taken 
over by the Receiver of said bank for a period of five years. 

The defendant further admits that she received from 
said Receivers each month beginning on, to-wit, June 1, 
1932 up to and including, the month of March 1936 the sum 
of fifty dollars ($50.00) to be used for the payment of 
janitor service and that said sum of fifty dollars ($50.00) 
was used for the payment of janitor service and for no 
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other purpose. Defendant denies that she erroneously re¬ 
ceived from the plaintiff or the plaintiff’s predecessors in 
office the sum of one thousand one hundred fifty dollars 
($1,150.00) in the sum necessary to discharge her duty in 
the connection with the payment of janitor service. 

11 In consideration of the above premises the defen¬ 
dant denies that she is indebted unto the plaintiff in 
the sum of $1,150.00. 

Second Count. \ 

The defendant. Pearl C. Laber, by her attorney, for a ! 
plea to the second count admits that on the first day of | 
June, 1932 she was in the employ of C. W. Lawhead who 
was then Receiver of the Federal Savings and Trust Com¬ 
pany, a corporation, located at Morgantown, West Vir¬ 
ginia, and that she was the duly authorized agent of said 
receiver for the purposes of managing the Velda Apart¬ 
ments of 1216 - 10th Street, Northwest, Washington, D. C., | 

and did so up to the 12th day of June 1936. That she had j 
complete management of the said apartment and among 
her various duties was the responsibility and duty of col¬ 
lecting the monthly rents from the tenants of the various 
apartments. That she tendered monthly reports to her 
employers: That while her report of April 1936 showed 
collections of $1,546.00 it did not show that balance as be¬ 
ing due the plaintiff in this cause. 

Defendant denies that she collected rents for the month 
of June in the sum of $452.75, but subsequent to her report 
of June 6, 1936 she collected the sum of $239.75; gas and 
electric deposit on Apt. 403 and 404 in the sum of $15.00 
and an advance of $14.00 from Mr. Clements the floor man 
or a total of $268.75. Defendant further states that the 
plaintiff was indebted unto her for salary for the months 
of April, May and June in the amount of $195.00 and for 
the telephone bill of $6.55 or a total of $205.55. 

Defendant has personally and thru her attorney tendered 
the payment of $67.20 which she admits is due and owing 
the plaintiff and herewith makes tender of that amount. 

H. HAZEN WILSON 
Attorney for Defendant, ! 
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12 Affidavit of Defense. 

Filed January 5, 1937 

• • i # 

District of Columbia, 55; 

Pearl C. Laber, being first duly sworn, according to law, 
deposes and says, that she is the defendant named herein 
and makes this affidavit in her own behalf; that she has 
knowledge of the facts stated herein and that she has a 
good and meritorious defense to the above entitled cause 
of action, vrhich defense is as follows: 

That the defendant acting as the duly authorized agent 
of 0. H. Gall, Receiver of the Federal Savings and Trust 
Company, a corporation and his predecessor in office from 
the 1st day of June 1932 to and including March 1936 did 
receive from the said receivers each month the sum of 
$50.00 to be used for the pajnnent of janitor services and 
that the said sum of $50.00 each month was used for the 
payment of janitor services. Therefore she is not indebted 
to the plaintiff in this cause in the sum of $1,150.00 for her 
failure to pay the janitor his full wage, nor any other 
amount except as hereinafter stated. 

13 That defendant had full and complete charge of 
the management of the said Apartment House, the 

collection of rents and the payment of its accounts. That 
she kept the account in her own name at the Riggs National 
Bank and it was not until the 23rd of April that she at the 
request of G. P. Russell transferred the account to the 
Washington Loan and Trust Company and from her name 
to that of the Receiver. 

That her report for the month of April 1936 showed rents 
owing in the sum of $1,546.00, but due to the expenditures 
that she made for her employers $693.00 vras the balance 
deposited to his credit in the Washington Loan & Trust 
Company. 

Defendant further states that the allegation made by the 
plaintiff that she has failed to account for rents collected 
during the month of June 1936, is false as she personally 
accounted for rents collected and thru her attorney for¬ 
warded a statement to the said plaintiff which showed funds 
in her hands in the amount of $268.75 and credits due her 
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in the sum of $201.55 leaving a balance of $67.20 due the I 
plaintiff which amount was tendered. I 

WHEREFORE, defendant denies that she is indebted 
unto the plaintiff in the sum of $2,484,75, but admits that 
she is indebted unto the plaintiff in the sum of $67.20 which 
sum she tenders to the plaintiff and therefore prays that 
this suit be dismissed. | 

PEARL C. LABER | 

I 

Subscribed and sworn to before me this 24th day of De¬ 
cember, 1936. 

ROBERT L. HUGHES 
(Notarial Seal) Notary Public, D. C. 

14 Joinder of Issue 

Filed January 8, 1937 

• • • 

The plaintiff joins issue upon the defendant, Pearl C. 
Laber’s first and second pleas. 

W. J. ROWAN 
Attorney for Plaintiff 


Memoranda 

JUNE 28, 1938 

Verdict for plaintiff on 1st count for $1150 with interest 
from April 1, 1936. Verdict for plaintiff on 2nd count for 
$1056.14 with interest from June 12, 1936. 


JULY 1, 1938 
Motion for a new trial filed. 


15 Affidavit 

Filed October 21, 1938 

• * • 

I, Lester Wood, being first duly sworn on oath depose 
and say that I am one of the attorneys for the defendant. 
Pearl C. Laber, in the above entitled cause and that im- 
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mediately after the conclusion of the trial of said cause 
made investigation concerning the whereabouts of Tom 
Newton, the janitor mentioned in the evidence during the 
trial of said cause; that shortly after the motion for new 
trial was filed in said cause his whereabouts was ascertained 
and in company with H. Hazen Wilson, Esq., and John W. 
Laber, husband of the defendant in said cause, called on 
the said Tom Newton at his place of employment, at which 
time the said Tom Newton stated that he had been em¬ 
ployed by the, John W. Hunt Company, Inc., contractors, 
steadily for a period of six years or more, that during the 
entire time of the trial of the above entitled cause he was 
in the employ of the said Company and was working in 
the city of Washington, D. C,, for said Company and that 
the brother of Amy Newton, his wife, w’ho lived in the same 
house with her, worked along side of him on the same 
16 job. Affiant further says that the said Tom Newton 
refused to sign any affidavit concerning his employ¬ 
ment as janitor in the jBelda Apartment, Washington, D. C., 
or disclose his home address, or appear in Court and give 
any information in connection therewith. Affiant further 
states that since the verdict rendered by the jury in the 
above entitled cause and the motion for new trial was filed 
herein, by the defendant, a suit in the Circuit Court for 
Prince George’s County, Maryland, in the name of 0. H. 
Gall, Receiver of Federal Savings and Trust Company, a 
corporation, was filed against the defendant herein claim¬ 
ing the sum of $2206.14, the exact sum of the verdict of said 
jury, although no mention whatsoever of the above entitled 
cause was mentioned in said Maryland suit. That when said 
Maryland suit was filed an attachment against non-resident 
defendant was issued against said defendant and certain 
real property situated in Maryland, which was thereafter 
attached by the Sherijff of Prince George’s County, Mary¬ 
land; that no credit was given in said Maryland suit for 
the amount now being held in the above entitled cause 
under an attachment before judgment herein. 

LESTER WOOD 

Subscribed and sworn to before me this 21st day of Oc¬ 
tober, 1938. 

CHAPMAN W. FOWLER 
(Notarial Seal) Notary Public, D. C. 
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17 Order Overruling Motion for a New Trial and 
Judgment Against Defendant 

Filed October 24, 1938 

• « • 

This action came on to be further heard at this term; 
and thereupon, upon consideration thereof it is this 24th 
day of October, 1938, adjudged as follows; 

That the motion for a new trial is overruled, and that 
the plaintiff recover against the defendant the sum of Two 
Thousand Two Hundred and Six Dollars and Fourteen 
Cents ($2,206.14), with interest on Eleven Hundred and 
Fifty Dollars ($1150.00) from April 1, 1936, and with in¬ 
terest on One Thousand and Fifty-six Dollars and Four¬ 
teen Cents ($1056.14) from June 12, 1936, being the money 
payable by her to the plaintiff by reason of the premises, 
and his costs of action. 

JAMES M. PROCTOR 
Justice, 


Notice of Appeal 

Filed October 29, 1938 

* * • 

Notice is hereby given this 29th day of October 1938, that 
Pearl C. Collins, defendant, in the above entitled cause i 

hereby appeals to the United States Court of Appeals for j 

the District of Columbia from the judgment of this Court 
entered on the 24th day of October, 1938, in favor of 0. H. 
Gall, Receiver of Federal Savings & Trust Company, a cor¬ 
poration, to the use of the Saint Paul Mercury Indemnity 
Company, a corporation against said Pearl C. Collins 

LESTER WOOD 
H. HAZEN WILSON 
Attorneys for Defendant. 

18 Memoranda 

October 29,1938 

Cost bond ($250.00) on appeal with Glens Falls Indem¬ 
nity Co., surety, filed. j 
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December 8, 1938 

Time to file transcript of record in United States Court 
of Appeals for the District of Columbia extended to Janu¬ 
ary 18, 1939. 

Assignment \ of Errors 

Filed December 29,1938 

• * • 

The plaintitf hereby assigns as error committed by the 
trial court in the above entitled cause the following: 

1. The court erred in allowing the copy of the affidavit 
purported to be signed and executed by Thomas Newton in 
evidence as plaintiff ^s exhibit No. 19. 

^ 2. The court erred in ruling that the witness Weil could 
refer to a copy of an affidavit (plaintiff’s exhibit No. 19) 
purported to have been signed and executed by Thomas 
Newton, in his testimony relating to a conversation he had 
with the defendant. 

3. The court erred in ruling that the witness Weil could 
refer to the copy of the affidavit (plaintiff’s exhibit No. 19) 
purported to be signed and executed by Thomas Newton, 
while testifying in connection with the conversation he had 
yrith the defendant. 

4. The court erred in granting permission to 
19 counsel for the plaintiff to hand the copy of said af¬ 
fidavit (plaintiff’s exhibit No. 19) to the jury to be 
read by each of them. 

5. The court erred in allowing the copy of said affidavit 
(plaintiff’s exhibit No. 19) to be shown to the jury. 

6. The court erred in refusing to grant defendant’s 
prayer No. 5. 

7. The court erred in refusing to grant defendant’s 
prayer No. 6. 

8. The court erred in refusing to grant defendant’s 
prayer No. 7. 

9. The court erred in refusing to grant defendant’s 
prayer No. 8. 
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10. The court erred in refusing to grant defendant’s 
prayer No. 9. 

11. The court erred in granting plaintiff’s prayer No. 1. 

LESTER WOOD 
E. T. B. 

H. HAZEN WILSON 
E. T. B. 

Attorneys for Defendant, 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 29th day of December, 1938. 

WILLIAM J. ROWAN 
Attorney for Plaintiff, 


20 Memorandum 

December 29,1938 

Narrative statement of testimony j&led. 


Substitute Designation of Record 

Filed November 25, 1938 

• * • 

Comes now the defendant in the above entitled cause and 
designates the following to constitute the transcript of rec¬ 
ord to be filed in the United States Court of Appeals for 
the District of Columbia as a substitute for the designation 
of record heretofore filed and requests the clerk to include 
therein: 

1. Declaration of the plaintiff and bill of particulars. 

2. Affidavit of merit and in support of attachment before 
judgment filed by plaintiff. 

3. Pleas of defendant. 

4. Affidavit of defense filed by defendant. 

5. Plaintiff’s joinder of issue. 

6. Memorandum; Verdict of jury for plaintiff. 

7. Motion of defendant for new trial filed and affidavit 
of Lester Wood filed October 21, 1938. 

8. Memorandum: Motion for new trial submitted, over¬ 
ruled and judgment for plaintiff on verdict for $2,206.14, 
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with interest on $1,150.00 from April 1,1936 and with inter¬ 
est on $1,056.14 from June 12, 1936. Appeal noted in open 
court by defendant, and superstedeas bond fixed at $2,600.00. 

9. Memorandum: Notice of appeal and undertaking on 

appeal for cost bond in the sum of $250.00 with the 
21 Glens Falls Indemnity Company, surety, approved 
and filed, October 29, 1938. 

10. Memorandum: Narrative statement of testimony. 

11. Assignments of error. 

12. This designation of record. 

LESTER WOOD 

H. HAZEN WILSON 
Attorneys for Defendant. 

Service of a copy of the foregoing designation of record 
acknowledged this 25th day of November, 1938. 

WILLIAM J. ROWAN 
By L. W. 

Attorney for Plaintiff. 


22 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 21, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 88115 at Law, w^herein 
0. H. Gall, Receiver of Federal Savings & Trust Company, 
a corporation, is Plaintiff and Pearl C. Laber, alias Pearl 
C. Collins, is Defendant, as the same remains upon the files 
and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and afl&x the seal of said Court, at the City of Washington, 
in said District, this 18th day of January, 1939. 

C. E. STEWART, 


(Seal) 


Clerk. 
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22(a) United States Court of Appeals for the District 

of Columbia Filed Feb 14 1939 Joseph W. Stewart, j 

Clerk j 

United States Court of Appeals for the I 

District of Columbia 

No. 7327. January Term, 1939. 

Law No. 88,115. 

Pearl C. Laser, alias Pearl C. Collins, Appellant, 

vs. I 

O. H. Gall, Receiver of Federal Savings & Trust Company, 
a Corporation, to the use of the Saint Paul Mercury 
Indemnity Company of Saint Paul, a Corporation, 

Order j 

It appearing to the Court that with the record on appeal 
herein a paper entitled “Narrative Statement of Testi¬ 
mony^’ was filed, and that same is not certified under the 
hand and seal of the Clerk of the District Court in conform¬ 
ity with the Federal Rules of Civil Procedure, 

It is ordered by the Court that appellant be, and he is 
hereby, granted leave to withdraw such paper from the file 
of the Clerk of this Court for the purpose of having a j 
proper supplemental record certified and filed in this Court j 
at the earliest possible date. j 

Per curiam, j 

February 14,1939. I 


(Seal) 


A true Copy, 

Test: JOSEPH W. STEWART, 
Clerk, of the United States Court of Appeals 
for the District of Columbia 

By C. NEWELL ATKINSON, 

Deputy Clerk. 
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22(b) District Court of the United States for the 

District of Columbia 
Law No. 88,115. 

0. H. Gall, Receiver of Federal Savings & Trust Company, 

&c., plaintiff, 
vs. 

Pearl C. Laser, defendant 

I, Charles E. Stewart, Clerk of The District Court of the 
United States for the District of Columbia, do hereby cer¬ 
tify the annexed to be a true and correct copy of the origi¬ 
nal Narrative Statement of Testimony as it appears of rec¬ 
ord in the Clerk’s Office of said Court in the above-entitled 
cause. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
this 20th day of February, 1939. 

CHARLES E. STEWART, Clerk. 
By CHAS. B. COFLIN, 

(Seal) Assistant Clerk. 

23 Filed Dec 29 1938 

In the District Court of the United States 
for the District of Columbia. 

Law No. 88,115. 

0. H. Gall, Receiver of Federal Savings & Trust Company, 
a corporation, to the use of the Saint Paul Mercury 
Indemnity Company, a corporation. Plaintiff, 

vs. 

Pearl C. Laber, Defendant. 

To: William J. Rowan, 

Woodward Building, 

Washington, D. C., 

Attorney for Plaintiff.: 

Please take notice that the within Narrative Statement of 
Testimony will be filed in the United States Court of Ap¬ 
peals for the District of Columbia on January 18, 1939. 

LESTER WOOD E.T.B. 

918 F. St., N.W., 

H. HAZEN WILSON E. T. B. 

907 15th St., N.W., 

Attorneys for defendant. 
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Service of the foregoing notice and copy of said Narra¬ 
tive Statement of Testimony acknowledged this 29th day 
of December, 1938. 

WILLIAM J. ROWAN md 

Woodward Bldg., 

Attorney for Plaintiff. 

24 Filed Dec 29 1938 Charles E. Stewart, Clerk 

In the District Court of the United States 
for the District of Columbia. 

Law No. 88,115. 

0. H. Gall, Receiver of Federal Savings & Trust Company, 
a corporation, to the use of the Saint Paul Mercury 
Indemnity Company, a corporation. Plaintiff, 

vs. 

Pearl C. Laser, Defendant. 

Narrative Statement of Testimony. 

Be it remembered that the above entitled cause came on 
for trial on June 21,1938, before Mr. Justice Proctor and a 
jury duly impanelled and sworn to try the issues between 
the plaintiff, 0. H. Gall, Receiver of Federal Savings & 
Trust Company, a corporation, to the use of the Saint Paul 
Mercury Indemnity Company, a corporation, and the de¬ 
fendant, Pearl C. Laber, parties to said cause, and pro¬ 
ceedings were had, rulings made by the Court and excep¬ 
tions taken and noted as follows: 

In the course of said trial the following proceedings took 
place: 

And thereupon, after the jury was duly sworn, the plain¬ 
tiff, 0. H. Gall, Receiver of Federal Savings & Trust Com¬ 
pany, a corporation, to the use of the Saint Paul Mercury 
Indemnity Company, a corporation, to maintain the issues 
on its part joined, produced evidence as follows: 

The plaintiff adduced evidence to prove that 0. H. Gall, 
Receiver of the Federal Savings and Trust Company, a cor¬ 
poration, located at Morgantown, West Virginia, as such 
had the control and management of the Velda Apart- 

25 ments, of 1216—10th St., N. W., Washington, D. C., 
and that on the first day of June 1932 the defendant 
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was in the employ of one C. W. Lawhead, who on said date 
was the Receiver of the aforesaid Trust Company and that 
the said defendant was the duly authorized agent of the 
said receiver C. W. Lawhead for the purpose of managing 
the Velda Apartments, the aforesaid apartment house be¬ 
ing the property of the Federal Savings and Trust Com¬ 
pany; that the defendant continued in the employ of the 
succeeding receiver until June 12, 1936; that on November 
20, 1935, the said receiver C. W. Lawhead was succeeded 
by 0. H. Gall, as receiver, who at the time the suit was 
filed and also at the time the case was tried below was the 
receiver of said Savings and Trust Company. That the 
defendant as the manager of said apartment house re¬ 
ceived each month beginning on June 1, 1932, up to and in¬ 
cluding the month of March 1936, from the receivers who 
were in office, the sum of $50.00 to be used and paid for 
janitor service in said apartment house and to be paid to 
the janitor Tom Newton or his wife Amy Newton then in 
the employ of the plaintiff. The plaintiff produced forty- 
five paid cancelled checks all of which bore a notation in¬ 
dicating in substance that they were in payment of the sal¬ 
ary of the janitor, and 44 of which were for the sum of 
$50.00 each and 1 of said checks being for the sum of 
$100.00; the first of said checks was to the order of Pearl 
C. Collins, the defendant, the next 33 were to the order of 
Tom Newton, the janitor, and the last 11 were to the order 
of Amy Newton and the plaintiff offered said checks in evi¬ 
dence showing that these checks had been mailed to the 
defendant and were later endorsed by either Tom Newton 
or Amy Newton and then by the defendant and the one 
made payable to the defendant was endorsed by her 
26 alone, and all were for janitor service in connection 
with the Velda Apartments. 

The Receiver, 0. H. Gall, while testifying in rebuttal for 
the plaintiff stated that he had no knowledge of the alleged 
rental concessions being made as stated by the defendant 
until the difficulties over the 1936 April and June rents oc¬ 
curred and had never authorized or ratified such conces¬ 
sions and that in fact none 6f the defendant’s rent reports 
indicated that such concessions had been made, and that he 
had never given the defendant authority to retain any part 
of the janitor’s salary or to pay any part of it to anyone 
other than the payee named on the face of the checks. 
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The plaintiff produced Amy Newton as a witness who 
testified that she was the wife of Tom Newton, the janitor; 
that she was present when the terms of her husband’s em¬ 
ployment were agreed upon and that the salary was to be 
$25.00 per month; and that he only received $25.00 per 
month for janitor service in connection with the Velda 
Apartments and not $50.00 per month; that she was called 
to the defendant’s office, as manager of the Velda Apart¬ 
ments, in said Velda Apartments for the purpose of en¬ 
dorsing those of the fortv-five checks which had been en- 
dorsed by her, at which time she was not shown the face of 
said checks but merely requested to endorse her name on 
the backs of said checks, the checks being placed face down 
upon a desk and the defendant and/or her daughter being 
present while she signed them. The witness Amy Newton i 
further testified that she had not seen or heard from the 
said Tom Newton since February 1938; that she did not 
know where he was and did not think that he was in the 
City of Washington at the time she testified in the trial of 
the case below. Further that for a certain period during 
which time the cheeks for janitor service were made 
27 payable to her and which she endorsed, her husband ! 

Tom Newton was out of the city and was not working 
as janitor at the Velda Apartments; that except for this 
period he was working as janitor at the Velda Apartments 
and that the checks were made payable to him and that 
during some of the time he was working as janitor he was 
also engaged in other employment during the daytime; that 
she and her brother and other members of their family as¬ 
sisted in the janitor work in and about the Velda Apart¬ 
ments; that her husband when paid by the defendant al¬ 
ways gave her, Amy Newton, $25.00; that on one occasion 
she heard her husband state to the defendant that he was 
going to write to the owners to learn what he was supposed 
to be paid and that the defendant replied in effect that he 
could not do so, since he did not know the owners ’ name or 
address; that they were discharged around April 15, 1936. 

On cross-examination the witness Amy Newton testified 
to the effect that she was not physically prevented from 
seeing the face of the checks she endorsed and could have 
turned the check over and looked at the face of same at 
the time she endorsed those which were endorsed by her, 
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but that the face of the check was never shown to her by the 
defendant and she had never seen the face of any check 
which she endorsed; that the defendant acting as manager 
of the Velda Apartments paid money to both her and her 
husband for janitor service. The janitor Tom Newton was 
not produced as a witness for the plaintiff or the defendant 
and did not testify in the case below. On re-direct the wit¬ 
ness, Amy Newton, testified that to her knowledge she and 
her husband never received $25.00 salary each for the same 
month. And further that they had not borrowed money 
from the defendant. 

28 The plaintiff produced as a witness 6. P. Russell, 
an employee of the receiver 0. H. Gall who testified 

that he had been instructed by the receiver 0. H. Gall 
to inquire into the management and affairs of the Velda 
Apartments and as a result thereof interviewed the defen¬ 
dant at which time he had a conversation with her concern¬ 
ing the sum paid per month for janitor service. The wit¬ 
ness Russell testified that the defendant stated to him that 
she paid Tom Newton, or in the alternative, his wife, the 
full sum of $50.00 per month depending upon who did the 
work but while the janitor was working outside it was nec¬ 
essary for his wife to help him with the work and she paid 
half to him and half to his wife. However, frequently the 
janitor and his wife were indebted to her and for that rea¬ 
son it was necessary to retain part of the salary which was 
due to them in order to make up for money which she had 
advanced to them; that she saw no harm in disbursing the 
$50.00 forwarded to her by the receiver each month for 
janitor service in this manner, as long as the work in con¬ 
nection with the janitor service for the apartment house 
was done satisfactorily. 

The plaintiff adduced evidence to prove that the defen¬ 
dant in connection with her employment as manager of the 
Velda Apartments was charged by the plaintiff with the 
duty of collecting all monthly rents f rom the tenants of the 
various apartments and depositing same in the 

29 Washington Loan and Trust Company, Washington, 
D. C., to the credit of the plaintiff, thereafter making 

a detailed written report of said rent collections which she 
was to forward to the plaintiff each month. The plaintiff 
adduced evidence tending to prove that the defendant’s 
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monthly report for April 1936, showed a total of $1546.00 
collected by the defendant for rents for the month of April 
1936, while deposits made by the defendant at the aforesaid 
bank for the same month totaled only $693.00, leaving a 
balance still due the plaintiif from the defendant in the 
amount of $853.00 which amount was not subsequently 
thereto deposited in said bank or paid directly or indi¬ 
rectly to the plaintiff; that the employment and agency of 
the defendant on behalf of the plaintiff was terminated 
.Tune 12, 1936; that no deposits were made by the defen¬ 
dant at said Washington Loan and Trust Company for 
rents collected by her for or during the month of June 1936, 
nor were any payments made to the plaintiff by the defen¬ 
dant; that the defendant did not make final report or ac¬ 
counting of said rents collected or any moneys coming into 
her hands as agent for the plaintiff for said period; that the 
said defendant received the rents from said apartments for 
the month of .June 1936 in the amount of $452.75 and other 
miscellaneous funds for the month of June in the amount 
of $29.00; and that by reason thereof the said defendant 
was indebted to the plaintiff in the sum of $1334.75 for 
moneys received by the defendant for the plaintiff, and 
$1150.00 for moneys the plaintiff claimed the defendant 
had not paid the janitor. 

The plaintiff produced a certain exhibit No. 18 which was 
introduced in the manner hereinafter stated showing that 
the defendant was an employee of the plaintiff covered 
under bond No. 90965 with the Saint Paul Mercury Indem¬ 
nity Company of St. Paul, Minnesota, and that the plaintiff 
had made demand upon said surety for the payment 
30 of a claim alleged to have arisen under said bond 
by reason of a shortage in the accounts of the de¬ 
fendant; that by reason of said demand the Saint Paul 
Mercury Indemnity Company of St. Paul, Minnesota, as 
surety, had paid to the plaintiff the sum of $1464.82 for 
which the receiver, 0. H. Gall, on behalf of the plaintiff had 
signed a receipt and assignment of interests and gave and 
delivered the same to the said Saint Paul Mercury Indem¬ 
nity Company in consideration of the said sum of $1464.82, 
for which the plaintiff released and discharged the said 
Saint Paul Mercury Indemnity Company from all claims 
and causes of action arising from or in connection with the 
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former employment of the said defendant as manager of 
the Velda Apartments. This receipt and assignment of in¬ 
terests was offered in evidence as plaintiff’s exhibit No. 18. 
It reads as follows: 

“RECEIPT AND ASSIGNMENT OF INTERESTS 

“Whereas, the undersigned, 0. H. Gall, Receiver and 
Obligee, has made demand upon The St. Paul ^Mercury In¬ 
demnity Company of St. Paul, Minnesota, as surety, for 
the payment of a claim alleged to have arisen under Bond 
No. 90965 by reason of the shortage, by embezzlement and 
other means, in the accounts of Pearl C. Collins, formerly 
employed as manager of the Velda Apartments of Wash¬ 
ington, D. C., which Pearl C. Collins was one of a number 
of employees of the Obligee covered under the above men¬ 
tioned Bond. 

“Now, Therefore, in consideration of the sum of Four¬ 
teen Hundred Sixty-four Dollars and Eighty-two Cents 
($1464.82) this date paid by The St. Paul Mercury Indem¬ 
nity Company of St. Paul, Minnesota, as surety, receipt of 
which is hereby acknowledged, the undersigned, by these 
presents, releases and forever discharges The St. Paul Mer¬ 
cury Indemnity Company, its successors and assigns, from 
all claims, causes of action, whatsoever, both at law and in 
equity, arising from, or in connection with, the former em¬ 
ployment of the said Pearl C. Collins as manager of the 
Velda Apartments, and in further consideration of the pay¬ 
ment of the above sum, the undersigned irrevocably as¬ 
signs, transfers, and sets over to The St. Paul Mercury In¬ 
demnity Company all his right, title, and interest to the 
proceeds of each and all claims or demands which the 
31 said undersigned may have against the said Pearl 
C. Collins by reason of the shortage in her accounts 
or which are connected in any way with her position as 
manager of the Velda Apartments. And the undersigned 
further assigns and transfers all his right, title, and inter¬ 
est to the proceeds of any suit or suits brought or now pend¬ 
ing in any courts, especially those of Washington, D. C., for 
the attachment of cash balances in any bank in the name 
or credit of the said Pearl C. Collins, in which she may have 
an interest, and for other purposes. 
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*‘It is covenanted by the undersigned that none of such 
claims, demands or suits have been released, compromised, 
discharged or dismissed, either in whole or in part, and 
he also covenants that, for the purpose of the prosecution 
of such claims, demands of suits. The St. Paul Mercury In¬ 
demnity Company shall be furnished by the undersigned, 
without charge, all papers, information and other evidence 
in possession of the undersigned which may be necessary to 
support the above mentioned claims, demands or suits, and 
in addition, the personal services of all persons under the 
control or in the employ of the undersigned who may be 
necessary to properly present the above mentioned evi¬ 
dence; subject, however, to the condition that the under¬ 
signed shall be reimbursed for the actual, reasonable, trav¬ 
elling and hotel expenses expended in connection with such 
personal services. 

“In Witness whereof, 0. H. Gall, Receiver, has here¬ 
unto set his hand, and seal, this 23rd day of April, 1938. 

0. H. GALL (Seal) 

State of West Virginia, County of Marshall. 

On this 23rd day of April, 1938, before me personally 
appeared 0. H. Gall, Receiver, to me known and known to 
me to be the same person described in, and who executed 
the within instrument and acknowledged to me that he ex¬ 
ecuted the same. 

B. F. PEABODY 
Notary Public. 

(Stamped): My commission expires April 5,1939” 

The record will show that the said St. Paul Mercury In¬ 
demnity Company was added to the caption of said case 
and at the trial of said cause was the real party plaintiff in 
interest, the plaintiff, 0. H. Gall, receiver of Federal Sav¬ 
ings and Trust Company, a corporation, authorizing 
32 the cause to proceed to the use of the St. Paul Mer¬ 
cury Indemnity Company, a corporation, as plain¬ 
tiff, which was accomplished by the filing of a praecipe re¬ 
questing said entry and which was consented to by H. 
Hazen Wilson, attorney of record for the defendant. On 
cross-examination the witness, G. P. Russell was asked by 
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counsel for the defendant v/hether the sum of $1464.82 men¬ 
tioned in said receipt and assignment of interests was all 
that the plaintiff had received, under the bond covering the 
defendant, by reason of the plaintiff’s alleged claim against 
the defendant, and the said witness 0. H. Gall replied that 
this sum was all that had been received from the St. Paul 
Mercury Indemnity Company, but that the sum of approx¬ 
imately $400.00 had also been received by the plaintiff from 
another surety by reason of the plaintiff’s alleged claim 
against the defendant. Upon re-direct there was intro¬ 
duced through the witness G. P. Russell, the aforesaid as¬ 
signment, described as plaintiff’s exhibit No. 18. 

The receiver 0. H. Gall while testifying on behalf of the 
plaintiff on cross-examination testified that when he came 
into office as receiver the defendant was managing the 
Velda Apartments and she continued the to do so in the 
same manner and under the same instructions as she had 
been managing the same under the receiver C. W. Law- 
head and that he instructed her to continue on in the same 
manner; that he at no time instructed the defendant not to 
allow or give rent concessions to tenants. 

Plaintiff produced as a witness John De Ford Weil who 
testified that he was employed by St. Paul Mercury Indem¬ 
nity Company and by reason thereof had occasion to inves¬ 
tigate the alleged shortage and claim against the defendant 
in connection with the management of the Velda Apart¬ 
ments ; that pursuant thereto he called upon the defendant 
to discuss the matter; that during this conversation 
33 he had with the defendant, he discussed with her 
among other things the amount of money paid the 
janitor for the Velda Apartments for janitor service. That 
he had with him at the time in his file a copy of an affidavit 
executed by the janitor Thomas Newton. The witness was 
asked by counsel for the plaintiff whether he made known 
to the defendant that the original of the copy of said affi¬ 
davit had been executed by the said Tom Newton and coun¬ 
sel for defendant objected to any reference being made to 
the copy of said affidavit or the alleged executed original 
thereof on the ground that such evidence was hearsay and 
inadmissible. Whereupon counsel for the plaintiff stated 
that he expected to show that the contents of the copy of 
the affidavit were made known to the defendant and that he 
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desired to lay the foundation for its admission in evidence. 
This objection made for and on behalf of the defendant was 
overruled by the court to which said ruling counsel for the 
defendant duly noted an exception and said exception was 
granted by the court In answer to said question the wit¬ 
ness Weil testified that he informed the defendant that he 
understood that the original of the copy of said affidavit had 
been executed by the said Thomas Newton, but that he did 
not tell the defendant that he himself had seen said original 
affidavit. At this point counsel for plaintiff produced a copy 
of said affidavit and handed the same to the witness Weil 
and asked him whether this was the copy of the affidavit to 
which he referred and the one he had in his file at the time 
he had the aforementioned conversation with the defendant. 
Counsel for defendant again objected to any reference 
being made to said affidavit on the ground that such evi¬ 
dence was hearsay and inadmissible and the court again 
overruled said objection to which said ruling counsel for 
the defendant then and there duly noted an exception which 
was granted by the court. In response to said question the 
witness Weil then testified that the copy of said affidavit 
handed to him by counsel for plaintiff was the copy 
34 of said affidavit he had with him in his file at the 
time he had the aforesaid conversation with the de¬ 
fendant. At this point counsel for plaintiff offered the copy 
of said affidavit in evidence and counsel for defendant ob¬ 
jected to the introduction of same. This objection made by 
counsel for defendant was overruled by the court to which 
said ruling counsel for the defendant duly noted an excep¬ 
tion, which was granted by the court, and said affidavit was 
thereupon introduced in evidence for and on behalf of the 
plaintiff as plaintiff’s exhibit No. 19, over the objection and 
exception made and noted on behalf of the defendant and 
said exhibit No. 19 reads as follows: 

^‘COPY” 

“District of Columbia, SS: 

This Day, personally appeared before me a Notary Pub¬ 
lic in and for the District and City aforesaid, Thomas New¬ 
ton, who being of lawful age, said, after first being duly 
sworn, that he now resides at 610 T. Street, N. W., Wash- 
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ington, D. C., and that from on or about June first, nineteen 
hundred and thirty-two until April fifteenth, nineteen hun¬ 
dred and thirty-six he was in the employee of Mrs. Pearl C. 
Collins, who acted in the capacity of Resident Manager of 
the Velda Apartments, located at 1216 Tenth Street, N.W., 
AVashington, D. C., and as such employee, his duties con¬ 
sisted mainly of firing the furnace and attending to janitor 
work of halls and stairways of the apartment building. He 
further states, that he received as compensation for this 
work, the use of the apartment in the basement of the Velda 
Apartment Building, free gratis, together with free light, 
gas, and telephone services, and as further consideration 
for his services he received the monthly cash consideration 
of twenty-five dollars ($25). 

“He further states, that checks made payable to him for 
his services issued by the receiver of the Federal Savings 
and Trust Company of Morgantown, West Virginia, the 
owners of the aforesaid apartment building were presented 
to him by Mrs. Collins, the Resident Manager wdth the re¬ 
quest that he supply his endorsement. Checks were always 
presented to him in such a manner that he was unable to 
discern the name of the payee or the amount shown on the 
face of the check. 

(Signed) THOMAS NEWTON 

Subscribed and sworn to before me this 11 day of June 
A.D. 1936 

(Signed) SAMUEL H. BLUMENTHAL 

Notary Public 

My commission expires May 15, 1941” 

35 Counsel for plaintiff thereupon requested permission 
of the court to hand the copy of said affidavit to the 
jury in order that it might be read by them to which said 
request counsel for defendant objected. This objection 
was overruled by the court to which said ruling counsel for 
defendant then and there duly noted an exception which 
was allovred by the court. Thereupon the copy of said 
affidavit was handed to the jury and passed to each mem¬ 
ber, in order that it could be read by them, over the objec¬ 
tion and exception made and noted by counsel for the de¬ 
fendant. The witness Weil, while testifying over the same 
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objection and exception made and noted by counsel for the 
defendant, and before said affidavit was offered in evidence 
by the plaintiff, stated that in his conversation with the de¬ 
fendant he had read and made known the entire contents of 
the copy of said affidavit to the defendant in which Thomas 
Newton, the janitor, stated he received the monthly cash 
consideration of $25.00 for his services. The witness, AVeil, 
further testified that the defendant when said copy had 

been read to her did not either admit nor denv the truth of 

* 

its contents, but in further conversation at the same inter¬ 
view stated that she had been charjying; ih her expense ac¬ 
count $50.00 per month representing salary paid to Tom 
Newton, the janitor, and that she was retaining the $25.00 
of that amount for the reason that he was getting the rent 
free at the apartment and that at several times in the past 
she had loaned him money and it was being repaid by de¬ 
ductions from his salary. Further that she did not con¬ 
sider it w^rong to pay him $25.00 a month even through 
charging the Receiver $50.00 per month, since he agreed 
to receive $25.00. And finally that it should make no dif¬ 
ference to the Receiver if he was willing to pay $50.00 if she 
could secure the services of Tom Newton for $25.00. 
36 On cross examination the witness testified that 
during the same interview and after the affidavit had 
been made known, that the defendant told him that Tom 
Newton also had a job on the outside and could not give his 
full time to janitor service; that by reason of that fact his 
wife, Amy Newton, and her brother assisted with the jan¬ 
itor service; that she also told him that at various times she 
paid -Amy Newton and her brother money for janitor ser¬ 
vice ; that she saw no harm in disbursing the money in this 
manner as long as the plaintiff received full and satisfac¬ 
tory janitor service. 

The defendant introduced evidence to prove that she 
had been employed as the manager of the Velda Apart¬ 
ments since 1927 and had acted as such under the receiver 
C. W. Lawhead and also the receiver 0. H. Gall; that prior 
to the time she served under the receiver C. W. Lawhead 
she had acted as manager for said apartment; that the offi¬ 
cials under whom she had served before the receiver C. W. 
Lawhead and the receiver 0. H. Gall, had authorized her to 
allow rent concessions to tenants renting apartments in the 


I 
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Velda Apartments; that from time to time she had allowed 
rent concessions to various tenants in the Velda Apart¬ 
ments; that this authority had not been revoked by the re¬ 
ceivers C. AV. Lawhead or 0. H. Gall; that she had not been 
instructed by either of them while serving under them to 
discontinue giving rent concessions; that she continued on 
under both of said receivers the same as she had under their 
predecessors; that said receivers authorized her to manage 
said Velda Apartments the same as she had been manag¬ 
ing it i)rior to serving under them; that she was charged 
with tile dulv of collecting rents from all the tenants in the 
Velda Apartments and accounting for same, and 
37 making a montlily report in connection therewith, to 
those under whom she served as manager during the 
entire period of her service as manager; that during the 
entire period of her service as manager of the Velda Apart¬ 
ments no audit or comjilete accounting had been made of 
the books of the Velda Apartments in connection with the 
rents handled by her as manager. That subsequent to the 
bank holiday in March 1033, by reason of the banks being 
closed, various tenants in the Velda Aiiartments got behind 
in rents due and for that reason her monthly reports were 
turned in towards the last of each month; that by reason of 
this fact and the further fact that from time to time she 
had allowed rent concessions to various tenants in the Velda 
A])artmenls Ium* rent accounts got behind and that rent 
collected in a given month was used to pay the rents col¬ 
lected by her, shown on her report forwarded to the re¬ 
ceiver, for the month jirior to said given month; that she 
was therefore always practically a month behind; that all 
rents collected by her were turned over to the receiver, 
that she retained none of tliis money foi- herself; that in 
numerous instances where she allowed rent concessions to 
tenants in a given month she had en-oneously i-ei)orted to 
hei- employer that the rent had boiMi paid by said tenant and 
forwarded the sajiu* to the receiver under her monthly re¬ 
port, out of niom^ys collected by her foi- the cuin-ent month, 
and ap])lied the same for rent collections shown by her in a 
re])ort for the prior month. The d(*fendant testilied and 
the plaintiff conccd(‘s that the <lefendant was not a l)ook- 
keeper and not familiar with accounting. 
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The defendant adduced evidence tending to prove that 
if her books in connection with the accounts of the Velda 
Apartments were properly balanced and credit was given 
her for various rent concessions she had allowed tenants 
prior to May 1936, which she had erroneously reported 
paid, and other bills paid by her as manager for supplies, 
labor, etc., for the Velda Apartments, from time to 
38 time, the same would show that her account was not 
short in the sum of $1334.7.') as claimed by the ])lain- 
tilf; that slie had reported in her I’eport forwarded to the 
plaintiff in May for April 1936, .$1546.00 rent collected for 
the month of .April and that she only had on hand $693.00, 
cash de])Osited in the AVashingto” Loan and Trust (’'om- 
pany, with which to pay the same; that prior to April 1936, 
she had allowed rent concessions to various tenants totaling 
.$441..50 foi- which she liad never been given credit and which 
she had incorrectly re|)orted as [)aid; that she had advanced 
i-ents for c(‘rtain tenants in said Velda .Apartments who 
were unable to ])ay their rent, at the time, in the sum of 
$79.50; that she advanced tlie janitor the sum of $25.00; 
that she liad paid a floor man for woi‘k done in the A'elda 
.A))artments $14.00; that she had made deposits on gas and 
electric foi- ai)artments 4().”> and 404 in the sum of $15.00; 
that she had roc(‘ii)ted bills for accounts paid by her in the 
total smn of $4.10; that she had i’ecei])ted bills for accounts 
j)aid by Ikm-, includ(*<l in an it(uni/.ed statement forwarded 
to the plaintilT in May 1936, totaling $275.50; that the total 
of all these items ])lus tlu* $693.00 cash she luul on hand 
.•ind de])Osited in the AVashington Loan and Trust Company 
totaled $1,546.61, which more than balanced, by 61 cents, the 
amount due the plaintiff foi- rents collected by her in the 
month of .April 1936, as shown by the re])ort forwarded to 
the receiver in May 1936. That on .hine 12, 1936, she was 
ilischarged by tlie ))h',:n1iff; that foi- three montlis ])rior 
thereto she had not beiui paid Ikm- monthly salary of $65.00 
per month as manager; that the sum of $195.00 was due her 
for sadary froi.M tlu* plaintiff; that sh<* haul p;dd a tele))hone 
bill in tlu* amount of $6.55, wlii(-h w.*is also due tier from the 
pl.-nntiff. mak'iig a total amount diu* lu*r from the 
.”>!> plaintiff in tlu* smn of $201.55; that subs(*(iuent to 
the report forw.-irded by her to the i»laintitf in .May 
slu* ha<I i-oll(*cted r(*nts from the tenants in the A'elda .Atiart- 
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he endorsed the same kno\vin<>: that they were made pay¬ 
able to him in the sum of $r)(),00; that some of the checks 
were made payable to Amy Xewton in the sum of $50.00 
who endorsed the same and knew the amount of said checks; 
the defendant denied that Amv Newton, the wife of Tom 
Newton the janitor, was present when the terms of the jani¬ 
tor’s employment were ai 2 :reed upon between the defen¬ 
dant and Tom Newton the janitor and stated that she was 
not })resent. The defendant also testified that from time to 
time she loaned money to both the janitor Tom Newton and 

his wife Aniv Newton that these sums loaned to them bv 

* » 

her were deducted from the monthly checks forwarded to 
her by the receiver for janitor service. 

The defendant called as a witness on her behalf John L. 
Hatfield, who testified that the defendant worked as 

42 a resident manager of the Velda Apartments under 
his supervision as an official of the Federal Savings 

and Trust Company prior to the time the receiver C. W. 
Lawhead came into office; that while said defendant was 
under his supervision she was given direct authority to al¬ 
low and give rent concessions to incoming tenants of the 
Velda Apartments as an inducement to rent said apart¬ 
ments; that on many occasions such rent concessions were 
allowed and given by the defendant. 

The said John L. Hatfield, on cross-examination, testified 
that the defendant •while the apartment was under his su¬ 
pervision, had not been instructed to report rent as actually 
having been paid and to forward a sum sufficient to cover 
the amount of rent on any particular apartment when in 
fact a rental concession had been given for said apartment 
on that particular month, nor had any rent report, during 
his term of office, come to his attention from the defendant 
wherein such a thing had been done, nor did he have any 
knowledge of such a practice; that he did not recall whether 
or not the rent reports then rendered reflected any rental 
concessions which may ha've been then allowed by the de¬ 
fendant. 

43 The foregoing is the substance of all the testimony 
bearing upon the exceptions herein reserved on be¬ 
half of the defendant. 

At the conclusion of the testimony the defendant prayed 
the court to instruct the jury as follows: 
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‘‘Defendant’s Prayer No. 5.” 

“The .jury are instructed that if they believe from the 
evidence that the janitor Tom Newton referred to in the 
testimony was advised by the defendant that the salary for 
janitor service of the Velda Apartment was $50.00 per 
month and thereafter agreed with the defendant, for said 
defendant, to pay him $25.00 per month, because he was en¬ 
gaged otherwise during the day and to disperse the balance 
of $25.00 to his wife and her brother and others occupying 
the janitors quarters, then the said defendant was the agent 
of the said Tom Newton, and by reason thereof their ver¬ 
dict must be for the defendant on the first count of the 
declaration, provided the jury further finds that said plain¬ 
tiff received full janitor service, even though the jury may 
find as a fact said did not disperse the said balance of $25.00 
in which event the said Tom Newton would have a claim 
against said defendant for failure to disperse said balance 
and not the plaintiff herein. ’ ’ 

The court refused to grant said prayer to which action of 
the court the defendant, by her counsel, duly noted an ex¬ 
ception. 

“Defendant’s Prayer No. 6.” 

“The jury are instructed as a matter of law that plain¬ 
tiffs exhibit #19, namely a copy of an affidavit which was 
read to them cannot consider the contents thereof as true, 
but may only consider the same in connection with 
44 the testimony of the witness Weil wherein he said, 
said copy of said affidavit was referred to by said 
witness in a conversation he had with the defendant related 
in his testimony; that the statements contained in said copy 
of said affidavit unsigned, are not evidence of the truth 
thereof. ’ ’ 

The court refused to grant said prayer to which action 
of the court the defendant, by her counsel, duly noted an 
exception. 

“Defendant’s Prayer No. 7.” 

“The jury are instructed that if they find that the plain¬ 
tiff is entitled to recover, their verdict cannot be in an 
amount in excess of $1464.00, the sum which the evidence 
shows was paid by the Saint Paul Mercury Indemnity Com- 
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pany, to 0. H. Gall, Receiver of Federal Savings and Trust 
Company, a corporation the plaintiif herein.” 

The court refused to grant said prayer to which action 
of the court the defendant, by her counsel, duly noted an 
exception. 

“Defendant’s Prayer No. 8.” 

“The jury are instructed that if they believe from the 
evidence, that certain rent concessions w’ere allowed by the 
defendant in a total sum of $441.50 and that at the time 
each rent concession included in said total was made by the 
defendant,the said defendant failed to report said conces¬ 
sions to the plaintiff, but in fact reported the rent as having 
been paid for that month on the apartment in question, 
then a credit in the sum of $441.50 should be allowed the 
defendant.” 

The court refused to grant said prayer to which action 
of the court the defendant, by her counsel, duly noted an 
exception. 

45 “Defendant’s Prayer No. 9.” 

“The jury are instructed that the evidence shows that 
the plaintiff 0. H. Gall, Receiver of Federal Savings and 
Trust Company, a corporation has liquidated and settled 
its claim against the defendant by accepting certain monies 
from the Saint Paul Mercury Indemnity Company and by 
reason thereof they must find for the defendant.” 

The court refused to grant said prayer to which action 
of the court the defendant, by her counsel, duly noted an 
exception. 

The plaintiff prayed thq court to instruct the jury as 
follows: 

“Plaintiff’s Prayer No. 1.” 

“(The second count of the declaration)” 

“The jury is instructed as to the second count that if you 
believe from all the evidence the defendant failed to sur¬ 
render to the plaintiff or properly account for the rents, 
which she received during the months of April and June, 
1936, and that the defendant made various rental conces¬ 
sions and if you further believe that the act of giving such 
concessions was never authorized by the plaintiff or rati- 
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fied by the plaintiff when it came to his knowledge, then re¬ 
gardless of what your belief may be as to w'hether or not 
the defendant actually forwarded each month the money to 
cover the amount of such concessions, your verdict under 
the second count is to be for the plaintiff in the full amount 
for which you believe her to be so indebted, less any proper 
credits to which vou mav believe her entitled.” 

The defendant, by her counsel, objected to the granting 
of said prayer, upon the ground that the evidence showed 
that the defendant had been authorized by the pre- 
4(i decessors of the receiver C. W. Lawhead and the re¬ 
ceiver 0. H. Gall under whom she served as man¬ 
ager of the Velda Apartments, to allow and give rent con¬ 
cessions to tenants renting apartments in said Velda Apart- 
n-ents as an inducement to rent the same and therefore the 
prayer was improper, but the court overruled said objection 
and granted said prayer, to which said ruling of the court, 
the defendant, by her counsel, then and there duly noted an 
exception. 

Wliereupon the court charged the jury and failed to in¬ 
clude in said charge defendant’s prayers 5, 6, 7, 8 and 9 
and also failed to include in its general charge any refer¬ 
ence to the matters contained in defendant’s prayers 5, 7, 

8 and 9. The court did refer in its general charge to the 
matter contained in defendant’s prayer No. 6 and instructed 
the jury that plaintiff’s exhibit No. 19, namely a copy of 
an affidavit which was read by them could be considered 
by the jury as a part of the conversation had between the 
witness Weil and the defendant and could consider said 
affidavit only for the purpose of what the defendant’s de¬ 
meanor was when the matters and things contained therein 
were read and made known to her by the witness Weil, but 
that the statements contained in said copy of said affidavit 
unsigned was not evidence of the truth thereof. The mat¬ 
ter contained in plaintiff’s prayer No. 1 also was referred 
to by the court in its general charge to the jury, and the 
Court explained that the jury must find as a fact that the 
rental concessions claimed by the defendant had been di¬ 
rectly or impliedly authorized or ratified by the plaintiff 
before they could allow the defendant credit for such con¬ 
cessions against the amount claimed in the second count 
and further explained what he meant by ratification. 
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47 At the conclusion of the court’s charge to the jury 
the defendant, by her counsel, excepted to the court 

granting such of the plaintiif’s prayers as were granted 
over the objection of counsel for the defendant and the re¬ 
fusal of such of the defendant’s prayers as the court denied. 

Whereupon, after the court’s charge to the jury, 

48 the jury retired to the jury-room to consider of their 
verdict and thereafter returned a verdict for the 

plaintilf in the sum of $2206.14, with interest on $1150.00 
from April, 1938, and with interest on $1056.14 from June 
12, 1936. 

Thereafter a motion for new trial was filed and sub¬ 
mitted and at the time said motion for new trial was sub¬ 
mitted an aflSdavit by Lester Wood, of counsel for the de¬ 
fendant, was filed and also submitted along with said motion 
for new trial, said affidavit reading as follows: 

Afidavit** 

“I, Lester Wood, being first duly sworn on oath depose 
and say that I am one of the attorneys for the defendant. 
Pearl C. Laber, in the above entitled cause and that imme¬ 
diately after the conclusion of the trial of said cause made 
investigation concerning the whereabouts of Tom Newton, 
the janitor mentioned in the evidence during the trial of 
said cause; that shortly after the motion for new trial was 
filed in said cause his whereabouts was ascertained and in 
company with H. Hazen Wilson, Esq., and John W. Laber, 
husband of the defendant in said cause, called on the said 
Tom Newton at his place of employment, at which time the 
said Tom Newton stated that he had been employed by the 
John W. Hunt Company,. Inc., contractors, steadily for a 
period of six years or more, that during the entire time of 
the trial of the above entitled cause he was in the employ 
of the said Company and was working in the city of Wash¬ 
ington, D. C., for said Company and that the brother of 
Amy Newton, his wife, who lived in the same house with 
her, worked along side of him on the same job. Affiant fur- 
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ther says that the said Tom Newton refused to sign any 
affidavit concerning his employment as janitor in the Velda 
Apartment, Washington, D. C., or disclose his home ad¬ 
dress, or appear in Court and give any information in con¬ 
nection therewith. Affiant further states that since the ver¬ 
dict rendered by the jury in the above entitled cause and 
the motion for new trial was filed herein, by the defendant, 
a suit in the Circuit Court for Prince George’s County, 
Maryland, in the name of 0. H. Gall, Receiver of Federal 
Savings and Trust Company, a corporation, was filed 
against the defendant herein claiming the sum of $2206.14, 
the exact sum of the verdict of said jury, although no men¬ 
tion whatsoever of the above entitled cause was mentioned 
in said Maryland suit. That when said Maryland suit was 
filed an attachment against non-resident defendant was is¬ 
sued against said defendant and certain real property sit¬ 
uated in Maryland, which was thereafter attached 
49 by the Sheriff of Prince George’s County, Maryland; 

that no credit was given in said Maryland suit for 
the amount now being held in the above entitled cause un¬ 
der an attachment before judgment herein. 

(Signed) LESTER WOOD 

“Subscribed and sworn to before me this 21st day of 
October, 1938. 

(Signed) CHAPMAN W. FOWLER. 

Notary Public, D. C.” 

The motion for new trial was overruled and the defen¬ 
dant’s counsel duly noted and was allowed an exception to 
said ruling. 

The foregoing is the substance of all of the proceedings 
in the trial of the above entitled cause bearing upon the 
exceptions herein reserved on behalf of the defendant, and 
contains the substance of all the evidence given in the trial 
relating thereto; and each of the exceptions stated to have 
been taken by counsel for the defendant Pearl C. Laber, 
were so taken and were duly allowed by the court and en- 
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tered upon its minutes before the jury retired to consider 
its verdict, and subsequent thereto. 

LESTER WOOD, 

E. T. B. 

918 F St, N. W., 

H. HAZEN WILSON, 

E. T. B. 

907-15th St, N.W., 

Attorneys for Defendant 

Contents consented to and Service acknowledged by 

WILLIAM J. ROWAN 
Atty for Plaintiff 

this 18th day of Jan 1939. 

Endorsed on Cover: No. 7327. Pearl C. Laber, alias &c.. 
Appellant, vs. 0. H. Gall, Receiver &c. United States Court 
of Appeals for the District of Columbia Filed Jan 18 1939 
Joseph W. Stewart Clerk 
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INDEMNITY COMPANY OF SAINT PAUL, A 
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BRIEF FOR APPELLANT. 


Preliminary. 

This is an appeal by Pearl C. Laber, defendant be¬ 
low, in an action at law, for alleged moneys due and ow¬ 
ing, instituted in the United States District Court for 
the District of Columbia by the appellee, 0. H. Gall, 
Receiver of Federal Savings & Trust Company, a cor- 




poration, to the use of the Saint Paul Mercury Indem¬ 
nity Company of Saint Paul, a corporation (herein¬ 
after referred to as plaintiff) against Pearl C. Laber, 
appellant, (hereinafter referred to as defendant) from 
a judgment in favor of the plaintiff. 

Statement of the Case. 

The action was brought by 0. H. Gall, Receiver of 
the Federal Savings and Trust Company, a corpora¬ 
tion, located at MorgantownJ West Virginia, who, on 
October 12, 1936, filed his declaration (R. 1-5) con¬ 
sisting of two counts, in which he alleged, in the first 
count, that he, 0. H. Gall, as Receiver of the Federal 
Savings and Trust Company, a corporation, had the 
control and management of the Velda Apartments, lo¬ 
cated at 1216 Tenth Street, N. W., Washington, D. C., 
and that on the first day of June, 1932, the defendant 
was in the employ of one C. W. Lawhead, who on said 
date was the Receiver of the aforesaid Trust Company 
and that the said defendant was the duly authorized 
agent of the receiver, C. W. lawhead, for the purpose 
of managing the Velda Apartments, the aforesaid 
apartment house being the property of the said Sav¬ 
ings and Trust Company; that the defendant con¬ 
tinued in the employ of the succeeding Receiver, 0. 
H. Gall, until June 12, 1936; that on November 20, 
1935, the said receiver, C. W. Lawhead, was succeeded 
by 0. H. Gall, as receiver, who at the time the suit 
was filed and also at the time the case was tried be¬ 
low was the receiver of said Savings and Trust Com¬ 
pany. That the defendant as the manager of said 
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apartment house received each month beginning on 
June 1, 1932, up to and including the month of March, 
1936, from the receivers who were in office, the sum of 
$50.00 to be used and paid for janitor service in said 
apartment house and to be paid to the janitor, Thom¬ 
as Newton, or his wife, Amy Newton, then in the em¬ 
ploy of the plaintiff. The plaintiff claimed in the first 
count that the defendant did not pay the sum of $50.00 
each month to the janitor, Thomas Newton, or his wife, 
Amy Newton, but that the amount paid each month 
during the aforesaid period of time by the defendant 
to Thomas Newton or to the alternative, Amy Newton, 
his wife, was only $25.00 per month; that by reason 
thereof the said defendant had erroneously received 
from the plaintiff or the plaintiff’s predecessors in of¬ 
fice the sum of $1150.00 in the excess of the sum neces¬ 
sary to discharge her duty in connection with the dis¬ 
bursements of the aforesaid monthly payments, which 
money was received by the defendant for the use of 
the plaintiff or the plaintiff’s predecessors in office, and 
therefore the said sum of $1150 was due and owing the 
plaintiff. 

The second count of the declaration (R. 3-5) alleged, 
among other things, that the defendant in connection 
with the employ as manager of the Velda Apartments 
was charged by the plaintiff with the duty of collect¬ 
ing all monthly rents from the tenants of the various 
apartments and depositing the same in the Washing¬ 
ton Loan and Trust Company, Washington, D. C., to 
the credit of the plaintiff, thereafter making a detailed 
written report of said rental collections which she was 
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to forward to the plaintiff each month; that the de¬ 
fendant’s monthly report for April, 1936, showed a 
total of $1546.00 collected by the defendant for rents 
for the month of April, 1936, while deposits made by 
the defendant at the aforesaid bank for the same 
month totaled only $693.00, leaving a balance still due 
to the plaintiff from the defendant in the amount of 
$853.00, which amount was not subsequently thereto 
deposited in said bank or paid directly or indirectly 
to the plaintiff; that the employment and agency of 
the defendant on behalf of the plaintiff was terminat¬ 
ed June 12, 1936; that no deposits were made by the 
defendant at said Washington Loan and Trust Com¬ 
pany for the rents collected by her for or during the 
month of June, 1936, nor were any payments made to 
the plaintiff by the defendant; that the defendant did 
not make final report or accounting for said rents col¬ 
lected or any moneys coming into her hands as agent 
for the said Savings and Trust Company for the said 
month of June; that the said defendant received from 
rents from said apartments for the month of June, 
1936, in the amount of $452.75 and other miscellaneous 
funds for the month of June in the amount of $29.00; 
and that by reason thereof the said defendant was in¬ 
debted to the plaintiff in the sum of $1334.75 for 
moneys received by the defendant for the plaintiff. 

The plaintiff therefore claimed under both counts 
of the declaration the total sum of $2484.75, with in¬ 
terest at the rate of 6 per cent on $1150.00 from April 
1, 1936, for moneys the plaintiff claimed the defend¬ 
ant had not paid the jaritor under the first count, and 
$1334.75, the amount claimed by the plaintiff under 
the second count, with interest from June 12, 1936. 
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The defendant filed her pleas to both counts of the 
declaration on January c, 1937 (R. 8-9). In her plea 
to the first count (R. 8) she admitted that she received 
from the said receivers each month beginning June 1, 
1932, up to and including the month of March, 1936, 
the sum of $50.00 to be used for the payment of janitor 
service and that said sum of $50.00 was used for the 
payment of janitor service and for no other purpose, 
the defendant denying that she erroneously received 
from the plaintiff or the plaintiff’s predecessors in 
office the sum of $1150.00, in excess of the sum neces¬ 
sary to discharge her duty in the connection with dis¬ 
bursements of the monthly payments for janitor serv¬ 
ice. She denied that she was indebted to the plaintiff 
in the sum of $1150.00. In her plea to the second 
count the defendant admitted that she was in the em¬ 
ploy of the plaintiff and the plaintiff’s predecessor 
for the purpose of managing the Velda Apartments 
from the first day of June 1, 1932, and until the 12th 
day of June, 1936, and as such had complete manage¬ 
ment of the said apartment and among her various 
duties was the responsibility and duty of collecting 
the monthly rents from the tenants of the various 
apartments; that she tendered monthly reports to her 
employers; that while her report of April, 1936, 
showed collections of $1546.00, it did not show that 
balance as being due the plaintiff. She denied that she 
collected rents for the month of June, 1936, in the 
sum of $452.75, and alleged that subsequent to her re¬ 
port of June 6, 1936, she collected the sum of $239.75; 
gas and electric deposits on Apartments 403 and 404 
in the sum of $15.00, and an advance of $14.00 from a 
Mr. Clements, the floor man, or a total of $268.75. She 
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further alleged that the plaintiff was indebted to her 
for salary for the months of April, May and June in 
the amount of $195.00, and for a telephone bill of $6.55, 
a total of $201.55, leaving a balance due the plaintiff 
of $67.20, which said sum, namely, $67.20, had been 
tendered by her personally and through her attorney 
to the plaintiff. The defendant therefore denied that 
she was indebted unto the plaintiff in the sum of 
$2484.75, but admitted that she was indebted unto the 
plaintiff in the sum of $67.20, which sum she tendered 
to the plaintiff in her plea and which sum she alleged 
had been tendered to the plaintiff by her personally 
and through her attorney prior to the filing of said 
plea (R. 9). 

On Januar>' 8, 1937, the plaintiff joined issue on the 
defendant’s first and second pleas to the first and 
second counts of the declaration (R. 11). 

Subsequent to the joinder of issue filed by the 
plaintiff and before trial the Saint Paul Mercury In¬ 
demnity Company of Saint Paul, a corporation, was 
added to the caption of said, cause, who at the trial 
of said cause was the real party in interest, the plain¬ 
tiff, 0- H. Gall, Receiver of Federal Savings and Trust 
Company, a corporation, authorizing the cause to pro¬ 
ceed, to the use of the Saint Paul Mercury Indemnity 
Company of Saint Paul, a corporation, as plaintiff, 
which was accomplished by the filing of a praecipe re¬ 
questing said entry and which was consented to by H. 
Hazen Wilson, attorney of record for the defendant 
(R. 25). Thereafter the case was tried before a jury 
(R. 19-38). 


In the trial below the plaintiff produced forty-five 
paid cancelled checks all of which bore a notation in¬ 
dicating in substance that they were in payment of the 
salary of the janitor, and 44 of which were for the sum 
of $50.00 each and one of said checks being for the 
sum of $100.00; the first of said checks was made to 
the order of Pearl C. Collins, the defendant, (defend¬ 
ant’s name at that time, her name, through marriage, 
being Pearl C. Laber at the time of the trial), the next 
thirty-three were to the order of Thomas Newton, the* 
janitor, and the last eleven were to the order of Amy 
Newton, and the plaintiff offered said checks in evi¬ 
dence showing that these checks had been mailed to 
the defendant and were later endorsed by either 
Thomas Newton or Amy Newton and thereafter by 
the defendant, and the one made payable to the defend¬ 
ant was endorsed by her alone, all being for janitor 
service in connection with the Velda Apartments (R. 
20 ). 

In the trial below the plaintiff produced Amy New¬ 
ton as a witness (R. 21) who testified that she was the 
wife of Thomas Newton, the janitor; that her husband 
received only $25.00 a month for janitor service in 
connection with the Velda Apartments and not $50.00 
a month; that from time to time she was called by the 
defendant, acting as manager of the Velda Apart¬ 
ments, for the purpose of endorsing those of the forty- 
five checks which had been endorsed by her, at which 
time she was not shown the face of said checks, but 
merely requested to endorse her name on the back 
thereof. The witness, Amy Newton, further testified 
that she had not seen or heard from said Thomas New- 
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ton since February, 1938; that she did not know where 
he was and did not think he was in the City of Wash¬ 
ington at the time she testified in the trial below; that 
she and her brother and other members of her family 
assisted in the janitor work in and about the Velda 
Apartments. 

On cross examination the witness, Amy Newton, tes¬ 
tified to the effect that she was not physically prevent¬ 
ed from seeing the face of the checks she endorsed 
and could have turned the checks over and looked at 
the face of same at the time she endorsed those which 
were endorsed by her; that the defendant, acting as 
manager of the Velda Apartments, paid money to both 
her and her husband, Thomas Newton, for janitor 
service. On re-direct examination the witness, Amy 
Newton, testified that to her knowledge she and her 
husband never received $25.00 salary each for the 
same month. 

At this point the court’s attention is called to the 
fact that the janitor, Thomas Newton, was not pro¬ 
duced as a witness for the plaintiff and in fact he did 
not appear to testify in the trial below for either the 
defendant or the plaintiff. After the verdict of the 
jury (R. 11) a motion for a new trial was filed on be¬ 
half of the defendant (R. 38) and at the time said mo¬ 
tion for new trial was argued an affidavit by Lester 
Wood (R. 11,12—38, 39), of counsel for the defendant, 
was filed and also submitted along with said motion 
for new trial; said affidavit stated, among other things, 
that immediately after the conclusion of the trial of 
said cause an investigation concerning the where- 
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abouts of Thomas Newton, the janitor, mentioned in 
the evidence at the trial of said cause, was made; that 
his whereabouts was ascertained and that the said 
Lester Wood in company with H. Hazen Wilson, Es¬ 
quire, also of counsel for the defendant, and John W. 
Laber, husband of the defendant in said cause, called 
on the said Thomas Newton at his place of employ- 
ment, at which time the said Thomas Newton stated 
that he had been employed by the John W. Hunt Com¬ 
pany, Inc., contractors, steadily for a period of six 
years or more; that during the entire time of the trial 
below he was in the employ of the said company and 
was working in the City of Washington, D. C., for 
said company and that the brother of Amy Newton, 
his wife, who lived in the same house with her, worked 
alongside of him on the same job; that said Thomas 
Newton refused to sign any affidavit concerning his 
employment as janitor, disclose his home address, or 
appear in court and give any information in connec¬ 
tion therewith. 

The plaintiff also produced as a witness John De 
Ford Weil, who testified that he was employed by the 
Saint Paul Mercury Indemnity Company (R. 26). The 
Record will show (R. 25) that the said Saint Paul 
Mercury Indemnity Company was added to the cap¬ 
tion of the above entitled cause and at the trial of said 
cause was the real party plaintiff in interest, the 
plaintiff, 0. H. Gall, Receiver of the Federal Savings 
and Trust Company, a corporation, authorizing the 
cause to proceed to the use of the Saint Paul Mercury 
Indemnity Company of Saint Paul, a corporation, as 
plaintiff, which was accomplished by the filing of a 
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praecipe requesting said entry (K. 25). The Record 
will further show (R. 23-24) that the defendant, as an 
employee of the plaintiff, was covered under bond No. 
90965 with the Saint Paul Mercury Indemnity Com¬ 
pany, and that the plaintiff had made demand upon 
said surety for the payment of a claim alleged to have 
arisen under said bond by reason of an alleged short¬ 
age in the accounts of the defendant (R. 23). 

The witness, Weil, bv reason of his employment 
with the Saint Paul Mercury Indemnity Company had 
occasion to investigate the alleged shortage and claim 
against the defendant in connection with her manage¬ 
ment of the Velda Apartments (R. 26); that pursuant 
thereto said witness, Weil, .called on the defendant to 
discuss the matter; that during his conversation he 
had with the defendant, he discussed with her, among 
other things, the amount of money paid to the janitor 
of the Velda Apartments for janitor service. That he 
had with him at the time in his file a copy of an affi¬ 
davit, the original of which he understood had been 
executed by the janitor, Thomas Newton (R. 26-27). 
The copy of said affidavit just referred to appears on 
pages 27 and 28 of the Record. Over the objection 
made and exception noted by counsel for the defend¬ 
ant, the copy of this affidavit was allowed in evidence 
by the court (R. 27). Thereafter the witness, Weil, 
was permitted to refer to said copy of said affidavit, 
testifying that the contents of said affidavit had been 
read bv him to the defendant and that said defendant 
neither admitted nor denied the truth of its contents 
(R. 29), the copy of said affidavit purported to be sign¬ 
ed by Thomas Newton before a Notary Public, stated. 
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among other things, that the said Thomas Newton 
had received for his services as janitor the monthly- 
cash consideration of $25.00, and further stated that 
the checks made payable to him for his services were 
presented to him by the defendant for endorsement in 
such a manner that he was unable to discern the name 
of the payee or the amount shown on the face of the 
check (R. 28). After ^aid copy of said affidavit was 
introduced as Plaintiff’s Exhibit No. 19, it was handed 
to the jury and read by each member thereof, all over 
the objection made and the exception noted by counsel 
for the defendant for and on behalf of the defendant. 
The record will show (R. 26, 27, 28, and 29) that there 
was no proof that the janitor, Thomas Newton, had 
actually signed and sworn to the said copy of said af- 
fida-vdt, nor that the statements contained therein had 
in fact been made by him prior to the trial, nor that 
the statements contained therein had been made in the 
presence or hearing of the defendant, or in the pres¬ 
ence or hearing of the witness, WeiL The admissibil¬ 
ity of said copy of said affidavit is hereinafter dis¬ 
cussed at length. 

At the trial in the court below the plaintiff produced 
a certain paper entitled “Receipt and Assignment of 
Interests” which was thereafter offered in evidence as 
Plaintiff’s Exhibit No. 18 (R. 23-24). Plaintiff’s Ex¬ 
hibit No. 18 showed that the Saint Paul Mercury In¬ 
demnity Company of Saint Paul, Minnesota, as surety 
had paid to the plaintiff the sum of $1464.82 for 
which the receiver, 0. H. Gall, on behalf of the plain¬ 
tiff had signed a receipt and assignment of interests 
and delivered the same to the said Saint Paul Mercury 
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Indemnity Company in consideration of the said sum 
of $1464.82, for which the plaintiff released and dis¬ 
charged the said Saint Paul Mercury Indemnity Com¬ 
pany from all claims and causes of action arising from 
or in connection with the former employment of the 
said defendant as manager of the Velda Apartments 
(E. 23-24). Plaintiff’s Exhibit No. 18 appears on 
pages 24 and 25 of the Record. 

At the trial below the plaintiff introduced evidence 
to establish the allegations contained in the second 
count of the declaration to the effect that the defend¬ 
ant’s monthly report for April, 1936, showed a total 
of $1546.00 collected by the defendant for rents for 
the month of April, 1936, while deposits made by the 
defendant in the bank for the same month totaled only 
$693.00, leaving a balance still due the plaintiff from 
the defendant in the amount of $853.00, which amount 
was not subsequently thereto deposited in the bank 
or paid directly or indirectly to the plaintiff; that the 
employment and agency of the defendant on behalf 
of the plaintiff was terminated June 12, 1936; that no 
deposits were made by the defendant at the Washing¬ 
ton Loan and Trust Company, the bank designated by 
the plaintiff, for rents collected by her for or during 
the month of June, 1936, nor were any payments made 
to the plaintiff by the defendant; that the defendant 
did not make a final report or accounting of said rents 
collected or any moneys coming into her hands as 
agent for the plaintiff for said period; that the said 
defendant received the rents from the tenants in the 
Velda Apartments for the month of June, 1936, in the 
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amount of $452.75 and other miscellaneous funds for 
the month of June in the amount of $29.00; and that 
by reason thereof the said defendant was indebted to 
the plaintiff in the sum of $1334.75 for moneys thus re¬ 
ceived by the defendant for the plaintiff (R. 22-23). 

At the trial below the defendant introduced evidence 
to prove that she had been employed as the manager 
of the Velda Apartments since 1927 and had acted as 
such under the receiver, C. W. Lawhead, and also 
the receiver, 0. H. Gall; that prior to the time she 
served under the receiver, C. W. Lawhead, she had 
acted as manager of said apartments; that the officials 
under whom she had served before the receiver, C. 
W. Lawhead, and the receiver, 0. H. Gall, had author¬ 
ized her to allow rent concessions to tenants renting 
apartments in the Velda Apartments; that from time 
to time she had allowed rent concessions to various 
tenants in the Velda Apartments; that this authority 
had not been revoked by the receivers, C. W. Lawhead 
or 0. H. Gall; that she had not been instructed by 
either of them while serving under them to discon¬ 
tinue giving rent concessions; that she continued on, 
under both said receivers, the same as she had under 
their predecessors; that said receivers authorized her 
to manage said Velda Apartments the same as she 
had been managing it prior to serving under them; 
that she was charged with the duty of collecting rents 
from all the tenants in the Velda Apartments and ac¬ 
counting for same, and making a monthly report in 
connection therewith, to those under whom she served 
as manager during her entire period of service as 
manager; that during her entire period of service as 


14 


manager of the Velda Apartments no audit or com¬ 
plete accounting had been made of the books of the 
Velda Apartments in connection with the rents handled 
by her as manager (R. 29-30). That subsequent to 
the bank holiday in March, 1933, by reason of the banks 
being closed, various tenants in the Velda Apartments 
got behind in rents due and for that reason her month¬ 
ly reports were turned in towards the last of each 
month; that by reason of this fact and the further 
fact that from time to time she had allowed rent con¬ 
cessions to various tenants in the Velda Apartments, 
her rent accounts got behind, and that rent collected 
in a given month was used to pay the rents collected 
by her, shown on her report forwarded to the receiver, 
for the month prior to said given month; that she was 
therefore always practically a month behind; that all 
rents collected by her were turned over to the re¬ 
ceiver, that she retained none of this money for her¬ 
self ; that in numerous instances where she allowed rent 
concessions to tenants in a given month she had er¬ 
roneously reported to her employer that the rent had 
been paid by said tenant and forwarded the same to 
the receiver under her monthly report, out of moneys 
collected by her for the current month, and applied 
the same for rent collections shown by her in a report 
for the prior month. The defendant testified and the 
plaintiff concedes that the defendant was not a book¬ 
keeper and not familiar with accounting. 

The defendant adduced further evidence to estab¬ 
lish that if her books in connection with the accounts 
of the Velda Apartments were properly balanced and 
credit was given her for various rent concessions she 
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had allowed tenants prior to May, 1936, which she had 
erroneously reported paid, and other bills paid by her 
as manager for supplies, labor, etc., for the Velda 
Apartments from time to time, the same would show 
that her account was not short in the sum of $1334.75 
as claimed by the plaintiff in the second count of the 
declaration (R. 31) and that she was only indebted to 
the plaintiff in the sum of $67.20, which at all times she 
was ready and willing to pay the plaintiff (R. 32). 
For further details in this connection, including figures, 
etc., the Court’s attention is directed to pages 31 and 
32 of the Record wherein the same is fully given. 

The defendant testified in her own behalf (R. 32) 
that when she employed Thomas Newton as janitor 
she advised him that the salary for the janitor to be 
employed at the Velda Apartments was $50.00 per 
month; that by reason of the fact he desired to con¬ 
tinue his work on the outside she could and would only 
pay him $25.00 of said sum per month and that the bal¬ 
ance of $25.00 of said sum of $50.00, would have to be 
paid his wife and her brother who would have to as¬ 
sist him in connection with the work he was supposed 
to do as janitor and which had to be done in the day¬ 
time in his absence; that Thomas Newton accepted 
the position as janitor with this understanding and 
that she thereafter paid him $25.00 per month out of 
the checks that were forwarded to her and made pay¬ 
able to Thomas Newton, but that the balance «f $25.00 
per month had always been paid by her to Thomas 
Newton’s wife and her brother who assisted with the 
janitor work; that from time to time she advanced 
money to Thomas Newton and his wife and that such 
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moneys were deducted by her from the check for 
$50.00 she received monthly from her employer for 
janitor service and that the entire balance was paid 
over to Thomas Newton and his wife and his wife’s 
brother; that she at no time applied any of the $50.00 
per month for the janitor’s pay to her own use; that 
she never at any time prevented Thomas Newton or 
Amy Newton from seeing the face of the checks which 
were endorsed by them (R. 32-33). 

The defendant further testifying in her own behalf 
(R, 33) denied that the witness, John ])e Ford Weil, 
who testified on behalf of the plaintiff, read to her or 
made known to her the contents of the copy of an af¬ 
fidavit introduced as Plaintiff’s Exhibit No. 19, stat¬ 
ing that she had a conversation with the witness, 
Weil, at which time she told said witness, Weil, that 
she had paid Thomas Newton, the janitor, the sum 
of $25.00 per month, but. that the balance of said 
$50.00 forwarded by her employer for said janitor 
service each month was paid by her to the janitor’s 
wife, Amy Newton, and her brother, both of whom 
helped to do janitor work. That she was not indebted, 
nor was there due and owing the plaintiff the sum of 
$1150.00 for moneys the plaintiff claimed under the 
second count of the declaration the defendant had not 
paid the janitor. For further details in this connec¬ 
tion the Court’s attention is directed to pages 32, 33 
and 34. 

The defendant called as a ■witness on her behalf, 
John L. Hatfield, who testified that the defendant 
•worked as resident manager of the Velda Apartments 
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under his supervision as an official of the Federal 
Savings and Trust Company prior to the time the re¬ 
ceiver, C. W. Lawhead, came into office; that while 
said defendant was under his supervision, she was 
given direct authority to allow and give rent conces¬ 
sions to incoming tenants as an inducemet to rent said 
apartments; that on many occasions such rent con¬ 
cessions were allowed and given by the defendant 
(R. 34). 

The above facts are considered the necessary facts 
pertinent to the issues involved relating to the mat¬ 
ters of law to be decided by this court. An examination 
of the record will show that other facts were testified 
to by the witnesses on both sides. 

At the conclusion of all the evidence presented at the 
trial exceptions were taken by the defendant to certain 
instructions to the jury requested by the plaintiff and 
to the denial of certain instructions requested by the 
defendant and the court thereafter proceeded to in¬ 
struct the jury (B. 34-37), which are hereinafter dis¬ 
cussed. The jury returned a verdict for the plaintiff 
for the total sum of $2,206.14, on both counts of the 
declaration, $1150.00 on the first count, with interest 
from April 1, 1936, and $1056.14 on the second count, 
with interest from June 12, 1936 (B. 11), upon which 
judgment was entered (R. 13), and this appeal is 
prosecuted from the judgment so entered (R. 13). 

Upon certain rulings made by the court during the 
course of the trial, and a prayer granted on behalf 
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of the plaintiff, and certain prayers offered on behalf 
of the defendant, denied by the court, in addition to 
the charge made by the court to the jury, the appellant 
bases the following; 

Assignment of Errors. 

(R. 14-16). 

I 

The court erred as follows; 

1. The court erred in allowing the copy of the af¬ 
fidavit purported to be signed and executed by Thomas 
Neuioii in evidence as Plaintiff’s Exhibit No. 19. 

2. The court erred in ruling that the witness Weil 
could refer to a copy of an affidavit (Plaintiff’s Exhibit 
No. 19) purported to have been signed and executed by 
Thomas Newton, in his testimony relating to a con¬ 
versation he had with the defendant. 

3. The court erred in ruling that the witness Weil 
could refer to the copy of the affidavit (Plaintiff’s Ex¬ 
hibit No. 19) purported to be signed and executed by 
Thomas Newton, w’hile testifying in connection with 
the conversation he had with the defendant. 

4. The court erred in granting permission to coun¬ 
sel for the plaintiff to hand the copy of said affidavit 
(Plaintiff’s Exhibit No. 19) to the jury to be read by 
each of them. 

5. The court erred in allowing the copy of said af¬ 
fidavit (Plaintiff’s Exhibit No. 19) to be shown to the 
jury. 
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6. The court erred in refusing to grant defendant’s 
prayer No. 5. 

7. The court erred in refusing to grant defendant’s 
prayer No. 6. 

8. The court erred in refusing to grant defendant’s 
prayer No. 7. 

9. The court erred in refusing to grant defendant’s 
prayer No. 8. 

10. The court erred in refusing to grant defendant’s 
prayer No. 9. 

11. The court erred in granting plaintiff’s prayer 
No. 1. 


ARGUMENT. 

The 11 assignment of errors relied upon by the de¬ 
fendant may be resolved into the following five proposi¬ 
tions of law and fact. 

(A). The trial court erred in ruling that the copy 
of the affidavit purported to be signed and executed by 
the janitor, Thomas Newton, could be received in evi¬ 
dence as Plaintiff’s Exhibit No. 19,—the statements 
contained in the copy of said affidavit not having been 
made by the said Thomas Newton in the presence or 
hearing of the defendant. 

1. The trial court erred in ruling that the copy 
of the affidavit purported to be signed and execut- 
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ed by the janitor, Thomas Newton, could be re¬ 
ceived in evidence as Plaintiff’s Exhibit No. 19,— 
no evidence having been introduced that it in fact 
had been signed. 

2. The trial court erred in ruling that the wit¬ 
ness Weil could refer, in his testimony relating to 
a conversation he had with the defendant, to a 
copy of an affidavit, (subsequently introduced as 
Plaintiff^s Exhibit No. 19) the original of which 
the said witness W’eil understood, but did not per¬ 
sonally know, had been signed and executed by the 
janitor, Thomas Newton. 

(Assignment of Errors Nos. 1, 2, 3, 4, 5 and 7.) 

(B) . The trial court erred in denying plaintiff’s 
prayer No. 5 relating to the janitor’s salary covered by 
the first count of the declaration. 

(Assignment of Error No. 6.) 

(C) . The trial court erred in denying plaintiff’s 
prayers Nos. 7 and 9, dealing with the question that the 
original plaintiff, 0. H. Gall,, Receiver of Federal Sav¬ 
ings and Trust Company, a corporation, had settled its 
claim against the defendant by accepting certain monies 
from the Saint Paul Mercury Indemnity Company. 

(Assignment of Errors Nos. 8 and 10.) 

(D) . The trial court erred in denying plaintiff’s 
prayer No. 8 relating to certain rent concessions men¬ 
tioned in the evidence. 


(Assignment of Error No. 9.) 
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(E). The trial court erred in granting plaintiff 
prayer No. 1. 

(Assignment of Error No. 11.) 

A. The Trial Court erred in ruling that the copy 
of the afiSdavit purported to be signed and executed 
by the janitor, Thomas Newton, could be received 
in evidence as Plaintiff’s Exhibit No. 19,—^the state¬ 
ments contained in the copy of said affidavit not hav¬ 
ing been made by the said Thomas Newton in the 
presence or hearing of the defendant. 

(Assignment of Errors Nos. 1, 2, 3, 4, 5, and 7.) 

At the trial of the case in the court below, plaintiff 
produced as a witness John I>e Ford Weil (R. 26, 27, 
28 and 29) who testified that he was employed by the 
Saint Paul Mercury Indemnity Company. The Rec¬ 
ord will show (R. 23-24) that the defendant, as an em¬ 
ployee of the plaintiff, was covered imder bond No. 
90963 with the Saint Paul Mercury Indemnity Com¬ 
pany, and that the plaintiff had made demand upon said 
surety for the payment of a claim alleged to have arisen 
under said bond by reason of an alleged shortage in 
the accounts of the defendant (R. 23). The said wit¬ 
ness, Weil, as an employe of the Saint Paul Mercury 
Indemnity Company, had occasion to investigate the 
alleged shortage and claim against the defendant in 
connection with her management of the Velda Apart¬ 
ments; that pursuant thereto he called upon the de¬ 
fendant to discuss the matter and had a conversation 
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with her; that during this conversation he discussed 
with her, among other things, the amount of money paid 
the janitor, Thomas Newton, for the Velda Apartments, 
for janitor service. That at the time he had his con¬ 
versation with the defendant, he had with him in his 
file, a copy of an affidavit, the original of which, he un¬ 
derstood, had been executed by the said Thomas New¬ 
ton (R. 26-27). At this point the said witness, Weil, 
was asked by counsel for the plaintiff w’hether he had 
made known to the defendant that the original of the 
copy of said affidavit had been executed by the said 
Thomas Newton. Counsel for the defendant objected 
to any reference being made to the copy of said affidavit 
or the alleged executed original thereof, on the ground 
that such evidence w'as hearsay and not admissible 
(R. 26). This objection was overruled by the court, 
and over the exception noted by counsel for the de¬ 
fendant, the witness, Weil, \vas permitted to testify 
that he informed the defendant that he understood 
that the original of the copy of said affidavit had been 
signed by the said Thomas .Newton, but that he did 
not tell the defendant that he himself had seen said 
original affidavit. Thereupon, counsel for plaintiff 
produced a copy of an affidavit and handed the same 
to the witness, Weil, who identified it as the copy he had 
in his file at the time he had his conversation wuth the 
defendant (R. 27), over the objection and exception 
made and noted by counsel for the defendant, on the 
ground that no reference should be made to said af¬ 
fidavit because such evidence was hearsay and inad¬ 
missible (R. 27). Thereupon the copy of an affidavit 
w’as offered and received in evidence as Plaintiff’s Ex- 
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hibit No. 19, over the objection and exception made 
and noted by counsel for the defendant on the same 
pounds (R. 27). The Plaintiff’s Exhibit No. 19, a copy 
of the affidavit in question, can be found (B. 27-28). 
An examination of this copy of the affidavit. Plaintiff’s 
Exhibit No. 19, will show that it contains statements 
supposedly made by the janitor, Thomas Newton, to 
the effect that he only received, for his services as 
janitor, the monthly cash consideration of $25.00, and 
that checks made payable to him for this service, issued 
by the Federal Savings and Trust Company of Mor¬ 
gantown, West Virginia, the original plaintiff herein, 
were presented to him by the defendant, resident 
manager of the Velda Apartments, with the request 
that he supply his endorsement. That these checks 
were always presented to him in such a manner that 
he w’^as unable to discern the name of the payee or the 
amount shown on the face of the check, indicating that 
the defendant was hiding something from him and im¬ 
plying that she was dishonest, and in fact an embezzler, 
because the evidence showed that the defendant had 
been receiving the sum of $50.00 per month from her 
employer, the plaintiff, to be disbursed by her for 
janitor service. These facts struck at the very heart 
of the case and obviously were highly prejudicial to the 
defendant. 

After Plaintiff’s Exhibit No. 19, the copy of the af¬ 
fidavit in question, was received in evidence, counsel 
for the plaintiff requested permission of the court to 
hand the copy of said affidavit to the jury, in order that 
it might be read by them, and over the objection and 
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exception made and noted by counsel for the defendant, 
permission to do so was granted by the court (R. 28). 
Thereupon the copy of said affidavit was handed to 
the juiy and passed to each of them in order that it 
could be read by them, also over the objection and ex¬ 
ception made and noted by counsel for the defendant 
(R. 28). 

The Record will show (R. 25) that the said Saint 
Paul Mercury Indemnity Company, by whom the wit¬ 
ness, Weil, was employed at the time he had his con¬ 
versation with the defendant, was added to the cap¬ 
tion of the above entitled cause and at the trial of said 
cause was the real party plaintiff in interest, the plain¬ 
tiff, O. H. Grail, Receiver of the Federal Savings and 
Trust Company, a corporation, authorizing the said 
cause to proceed to the use of the Saint Paul Mercury 
Indemnity Company of Saint Paul, a corporation, as 
plaintiff, which was accomplished by the filing of a 
praecipe requesting said entry (R. 25); said original 
plaintiff having settled its alleged claim against the 
defendant with the surety. Saint Paul Mercury In¬ 
demnity Company, the defendant having been bonded 
with said surety. 

At the trial in the court below the plaintiff did not 
claim that the original of the copy of the affidavit in 
question (Plaintiff’s Exhibit No. 19) was executed by 
the janitor, Thomas Newton, in the presence or hear¬ 
ing of the defendant. Therefore, it is conceded that 
the original of the copy of the said affidavit was not 
executed by the janitor, Thomas Newton, in the pres- 
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enee or hearing of the defendant. Likewise, at the 
trial in the court below, it was not claimed by the plain¬ 
tiff that the statements contained in the copy of the 
said affidavit introduced as Plaintiff’s Exhibit No. 19, 
purported to have been made by the said Thomas New¬ 
ton, were made in the presence or hearing of the de¬ 
fendant. It is, therefore, likewise conceded that the 
statements contained in the copy of the said affidavit, 
purported to have been made by the said Thomas New¬ 
ton, were not made in the presence or hearing of the 
defendant. We maintain, therefore, that Plaintiff’s 
Exhibit No. 19, was incompetent evidence, because it 
was purely hearsay and consequently inadmissible. By 
its admission it deprived the defendant of a fair trial, 
because of its prejudicial contents and further because 
the purported author of the copy of said affidavit, 
Thomas Newton, was not produced in court and there¬ 
fore the court and jury did not have an opportunity to 
judge his demeanor, nor did counsel for the defendant 
have an opportunity to subject him to cross examina^ 
tion in connection with the statements contained in .the 
copy of said affidavit, purported to have been made by 
him. 

Further, it cannot be disputed, nor can it be con¬ 
tended, that there was any evidence whatsoever in the 
case, in the trial below, to the effect that the original 
of the copy of said affidavit, introduced by the plaintiff 
as Exhibit No. 19, was ever actually signed and sworn 
to by the said Thomas Newton. Moreover, it is not dis¬ 
puted, nor can it be contended, that the witness, Weil, 
through whom the copy of the said affidavit in ques- 
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tion was introduced while he was on the witness stand, 
and in his testimony relating the conversation he had 
had, prior to trial, with the defendant, had any per¬ 
sonal knowledge that the original of the said copy of 
the affidavit had been signed and sworn to by the said 
Thomas Ne\vton, because the said witness, Weil, him¬ 
self, testified that he merely understood that the 
original of the said copy of said affidavit had been exe¬ 
cuted by the said Thomas Newton (R. 27). Obviously 
therefore, the said witness, Weil, was not present when 
and if the original of said affidavit was in fact execut¬ 
ed by the said Thomas Newton. Notwithstanding these 
facts w’hich are beyond dispute, said copy of said af¬ 
fidavit was received in evidence and the witness, Weil, 
was permitted to testify, over the objection and ex¬ 
ception made and noted by counsel for the defendant, 
before said copy of said affidavit was offered in evi¬ 
dence by the plaintiff, and at the time it was offered 
in evidence, that in his conversation with the defend¬ 
ant he had read and made known the entire contents of 
the copy of the said affidavit to the defendant, in which 
Thomas Newton, the janitor, was purported to have 
stated that he received the monthly cash consideration 
of $25.00 for his services. The said witness, Weil, was 
permitted to further testify over the objection and ex¬ 
ception made and noted by counsel for the defendant 
that when said copy of said affidavit had been read to 
the defendant by him during his conversation with her, 
the defendant neither admitted nor denied the truth 
of its contents (B. 29). The affidavit in question was 
apparently allowed in evidence by the court below up¬ 
on the theory that it was an admission (admission by 
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defendant’s silence) on the part of the defendant, be¬ 
cause she neither admitted nor denied the truth of its 
contents,—^that it was an admission on the part of the 
defendant by acquiescence or silence, because the court 
instructed the jury (R. 37) that said affidavit could be 
considered by them as a part of the conversation had 
between the witness, Weil, and the defendant; that the 
jury could consider said affidavit only for the purpose 
of determining wffiat the defendant's demeanor was 
when the matters and things contained in said copy of 
said affidavit were read and made known to her by the 
witness, Weil, but that the statements contained in said 
copy of said affidavit were not evidence of the truth 
thereof (R. 37). 

We maintain that Plaintiff’s Exhibit No. 19, under 
the facts shoum above, was incompetent and hearsay 
evidence and for that reason should have been rejected 
by the court. It was mere hearsay, and did not come 
within any exception to the rule which rejects hearsay 
evidence, and it was error for the court to allow it in 
evidence. The mere fact that it was introduced through 
a conversation had between the witness, Weil, (a third 
party) and the defendant did not make it an exception 
to the rule which rejects hearsay evidence, as an admis¬ 
sion by acquiescence or silence. It would not be an ex¬ 
ception to the hearsay rule as an admission by ac¬ 
quiescence or silence on the part of the defendant, un¬ 
less the statements contained in the said copy of said 
affidavit, purported to have been made by Thomas New¬ 
ton, were in fact made by the said Thomas Newton, 
in the presence or hearing of the defendant, or, the af- 
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fidavit itself, having been made by the said Thomas 
Newton, had thereafter been read to the said Thomas 
Newton, aloud, in the presence or hearing of the de¬ 
fendant, and after being so read to the said Thomas 
Newton, in the presence or hearing of the defendant, 
the said Thomas Newton had stated it to be correct, 
and signed and swore to the said affidavit, all in the 
presence or hearing of the defendant, and upon doing 
so, the defendant remained silent and neither admitted 
nor denied the statements contained therein. 

It is therefore submitted and earnestly urged that 
the erroneous theory upon which the court below al¬ 
lowed the copy of the said affidavit in evidence, was 
error. 

It is a settled rule of law that statements, either oral 
or in writing, of this character, are not admissible in 
evidence unless made in the presence or hearing of the 
accused (here the defendant) by the author of said 
statements and that they cannot be introduced in evi¬ 
dence through a third party if not so made in the pres¬ 
ence or hearing of the defendant, and also in the 
presence or hearing of the third party seeking to re¬ 
late the same. 

To reiterate, it is conceded that the statements here 
in question were not made in the presence or hearing 
of the defendant and that being so it of course follows 
that they were not made in the defendant’s presence 
or hearing with the third party, the witness Weil, also 
present The rule is, that if the statements contained 
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in the copy of said affidavit here in question were made 
by the author thereof (Thomas Newton) in the pres¬ 
ence or hearing of the defendant, that the author 
thereof need not be produced, but that a third party 
who was also present could testify regarding state¬ 
ments either written or oral, under certain and given 
circumstances, and such testimony would be admissible. 
However, these requisites and necessary requirements 
do not exist in the facts presented in the case at bar, 
and hence the copy of the said affidavit does not qualify 
under the exception to the well-known rule of hearsay 
evidence that it would be admissible as an admission 
against the defendant by acquiescence or silence. It 
is therefore contended that the copy of said affidavit, 
Plaintiff’s Exhibit No. 19, amounted to no more than 
rank hearsay, and as such was highly inadmissible, 
because of its prejudicial and damaging contents so 
far as the defendant was concerned. We submit that 
the verdict rendered by the jury in the trial of the 
case below would not have been obtained by the plain¬ 
tiff without this prejudicial evidence. By reason of 
the admission of said copy of said affidavit, the defend¬ 
ant was necessarily deprived of a fair trial, because 
the jury, being allowed to consider and read it, and 
thereafter being instructed by the court that this could 
be done for the purpose of determining what the de¬ 
fendant’s demeanor was when the matters and things 
Contained therein were read and made known to her 
by the witness, Weil, could and apparently did arrive 
at the conclusion that the defendant dishonestly re¬ 
tained $25.00 monthly from the $50.00 forwarded to 
her by her employer to pay the janitor, Thomas New- 
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ton, for janitor service, which constituted the claim of 
the plaintiff under the first count of the declaration. 
The damaging: and prejudicial effect of the admission 
of the copy of said affidavit was even more far reach- 
in.a:. because if the jury did believe, by reason of her 
failure to admit or denv its contents that she bv her 
silence admitted the statements contained in the copy 
of said aflidavit as true, it would naturally and lojrically 
follow that they believed the defendant to be dishonest 
in eoimeetion with the disbursement of the janitor’s 
salary, covered in the first count of the declaration. 
This beine: so, it would also naturallv and lou’icallv 
follow that they would and did believe that she had 
improperly handled and failed to disburse the moneys 
claimed in the second count of the declaration. This 
])iece of evidence was vital and in fact was the crux of 
the case. It is therefore not difficult to see that the 
copy of said affidavit was vitally connected with the 
rights and interests of the defendant. The contentions 
hereinabove asserted are amply sui^ported by the cita¬ 
tion of authorities which will follow. 

The law is well settled on the (juestion hereinabove 
discussed and leaves no doubt that the contentions 
asserted by the defendant are correct. An outstanding 
case on the subject under discussion and also fre¬ 
quently referred to, is the case of Commonwealth vs. 
.John Kenney, 12 Metcalf's 235 (^fass,). In that case 
the court, in outlining the requirements necessary to 
make statements such as those contained in Plaintiff’s 
Exhibit Xo. 19, discussed above, competent evidence 
on the ground of admission by the defendant through 
silence, had the followinu; to sav: 
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“* * *. The evidence, if competent at all, was 
competent on the ground of admission by the de¬ 
fendant, which, though often slight as to weight, 
is not secondary. 

“But on another ground, we take a different 
view of the admissibility of the evidence, depend¬ 
ing on the question whether the statements of 
Russell in the hearing of the defendant, and the 
silenee of the latter, do amount to a tacit admission 
of the farts staled. It depends on this: If a .state¬ 
ment is made in the hearing of another, in regard 
to facts affecting his rights, and he 'tnakes a reply, 
wholly or jartially admitting their truth, then the 
declaration and the reply are both admissible; the 
reply, because It is the act of the party, who will 
not be i)resnmed to admit anything affecting his 
own interest, or his own i-ights, unless comijelled to 
it by the force of truth; and the declaration, be¬ 
cause It may give meaning and effect to the reply. 
In some cases, where a .similar declaration is nmde 
in one’s hearing, and he makes no reply, it may be 
a tacit admission of the facts. But this depends 
on two facts; fir.st, whether he hears and under- 
.stands the .statements, and comprehends its bear¬ 
ing: and secondly, whether the truth of the facts 
embraced in the statement is within his own 
knowledge, or not; whether he Is in such a situa¬ 
tion that ne is at libei-ty to make any reply; and 
whether the siatement is made under such cir¬ 
cumstances, and by such persons, as naturally to 
call for a re})ly, if he did not Intend to admit it. 
If made in the coui-se of any judicial hearing, he 
could not Interfere and deny the statement; it 
would be to charge the witness with perjury, and 
alike inconsistent with decorum and the rules of 
law. So. if the matter is of something not within 
his knowledge; if the sfaftonejif is made by a 
stranger, whom he is n-ot called on to notice; or 
if he is resti'ained l)y fear, by doubts of his 
rights, by a belief that his security will be best 
])romoted by his silenee; then no ijiference of as- 
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snit ((III h(' fil'd HU fro ill that siltiicf. Porhaps it 
Is witiiiii tli(‘ pi-ovince ol’ tlu' wlio imist con¬ 

sider llu'Sf pi-(.‘!iiiii!iary (ini'Stions in lh(‘ first 
instance to decide nitiinately upon them; Init in 
tlie ])res<‘nt case lie has ri'ported the facts, on 
wiiieli tile conii>etency of lh(‘ evid(*ne(‘ d(‘pended, 
and sulnnitted it, as a (piestion of law, to this 
court. The cireiimslances weri' such, that the 
court are of opinion that the declaration of the 
])arty rohhed, to which the defendant made no 
reply, (Offjht iiof to haev horn rcrr'inol os coni- 
prfriil rviflritcc of his afhttlssloit. either of the fact 
of stealini;, or that tlie bai'' and money were the 
])roj)erty of the party alle.iied to lie robbed. The 
declaration made bv tlie officer, who first broudit 
the defendant to the watch house, he had certainly 
no occasion to reply to. The subsequent state¬ 
ment, if made in the hearing- of the defendant, 
(of which we think there was evidence,) was made 
whilst he was under arrest, and in the custody 
of persons havin'*- official authority. They were 
made, by an e.Kcited, complainin.'*: party, to such 
officers, who w’ere just puttin.e: him into confine¬ 
ment. If not strictly an official complaint to 
officers of the law, it was a proceeding very similar 
to it, and he might well suppose that he had no 
right to say anything until regularly called upon 
to answer. We are therefore of opinion that the 
verdict must be set aside and a Xew trial granted.’’ 
(Italics ours.) 

In the case of The State vs. Yochelman, 107 Conn. 
148 (1927) a written statement was offered through a 
police officer who was present when said written 
statement was read to the person making it, (the ac¬ 
cuser), in the presence of the defendant at which time 
the author, (the accuser), of said statement signified 
that the statements contained therein were true and the 



(Ici'oiulaiil inado no denial or explanation of the state- 
iiienls so read in liis presence or hearing. This case 
s(*rves to illustrate the reciuirements necessary to make 
such a written statement admissible in evidence. The 
court, in holding that the written statement was ad- 
missilde, i)age 150, said: 

•‘The State calk'd one Arnolsky, a sergeant 
of police in Bridgeport, who testified that on Xo- 
vembc'r 2.'»d, lf)2(), he was called to tlie office of the 
accused about nine o'clock in the evening, where 
he found Sergeant I.arney of the Bridgeport police 
force, together with the accused, a woman named 
Kabinowitz, and her hus])and. He then testified, 
without objection, that the latter complained that 
his wife had come to the office of the accused to 
have an abortion i)erfoi-med uimn her; that while 
the witness was in<iuiring about this matter, he 
heard a girl call from the upper rooms of the 
doctor’s ai)artments, and, upon ascending the 
stairs, found Mabel A. Dei’ry lying on a cot and in 
great pain; that he in.structed Sergeant Larney 
to take a statement from her, and the latter wrote 
down what she said to him in her own words. 
X’one of the evidence thus testified to without ob¬ 
jection was admissible; so far as appears, the ac¬ 
cused leas not then present. An ambulance was 
sent for, and upon its arrival and in the presence 
and hearinp of the accused, this written stateynent 
was read to the piii and she was asked tvhether 
it teas true, upon which she affirtned that it was 
and signed it. Neither during the reading, nor at 
any time before the girl was removed in the am¬ 
bulance, did the accused make any denial or ex¬ 
planation of her statements so read in his presence 
and hearing, it was further testified that at no 
time during or prior to the reading of this state¬ 
ment was the accused under arrest, nor was he 
accused by the officers of any illegal act, nor had 
any warrant been issued for his arrest. 
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“This written statement was offered by the 
State for the declared purpose of characterizing: 
tlie conduct of the accused upon that occasion, and 
was admitted over the objection of the accused 
that it was hearsay evidence, the court saying to 
tlie jury: ‘Of course, this paper, gentlemen, is ad¬ 
mitted, nor for the purpose of proving the truth 
of the statements contained in the paper, but as 
simply showing the attitude of this defendant and 
his conduct when the i)ape]- was read to him upon 
the occasion in question, and is limited to that 
puriK)se.’ The paper i)urports to give the circum¬ 
stances attending the several visits of Mabel A. 
Derry to the office and apartments of the accused 
and the attempts made by him ui)on her to i)rocure 
an abortion. It was dated Xovember 23d, 1926, 
signed by .\rab(*l A. Derry, and witnessed by the 
ambulance physician, the ambulance driver, and 
the two officers named. 

“The statements made by her had the effect of 
a direct charge against the accused of resi)onsi- 
bility for lier then condition. The circumstances 
surrounding her presence and condition in the 
apartments of the accused manifestly called for 
exphiTiation from him. It is clear that he knew 
and appreciated the significance of the statements; 
all the facts were known to him and he had a fair 
opportunity to e.xplain without restraint. He 
made no statement or oxi)lanation whatsoever. 
The conduct of an accused ])erson under such cir¬ 
cumstances, when he is in a position to deny the 
charges, a!id under no compulsion, as in this case, 
is always relevant to the i.ssue of guilt. State v. 
Ferrone, 97 C’onn. 25S, 263, 116 At'l. 336: State v. 
\\ akefield, 88 Conn. 164, 90 Atl. 230; Common¬ 
wealth V. Dewhirst, 190 .Mass, 293, 76 X. K. 1032; 
Wliarton on Criminal Fvidence (Sth Ed.) Par. 
679: 1 'Wigmore on Evidence (2d Ed.) Par. 273. 

“In the first of the cases alcove cited, we said: 

^ St at (• niadc iv (the arrnsrfl\'i) 

irji/cli arc rricraut and material, to which he makes 


no reply, may be given in evidence as indicative 
of conduct on his part, when the circumstances 
show that he heard, understood and coynprehcAided 
the statement, and the facts are known to him and 
he had the opportunity to speak and the circum¬ 
stances naturally called for a reply from him.’ ” 
(Italics ours.) 


We submit the reasons given ))y the coui-t in holding 
that the written statement was admissible in the case 
of The State vs. yochelinan, supra, just cited, clearly 
demonstrates why Plaintiff's Exhibit No. 19, here 
under discussion, is inadmissible. The Plaintiff’s Ex¬ 
hibit Xo. 19 was not read to the i)urported author 
thereof, Thomas Xewton, nor was it affirmed or signed 
by him in the presence or hearing of the defendant. 
In fact, the record does not disclose that the original 
of Plaintitf's Exhibit Xo. 19 was signed or swoim to 
by the said Thomas Xewton. The copy of the affidavit 
introduced by the i)laintitf as Exhibit Xo. 19, i)ur])orted 
to have been made i)v the said Thomas Xewton, clearlv 
falls within the rule res inter alios acta. If Plaintiff’s 
Exhibit Xo. 19 was signed and sworn to by the said 
Thomas Xewton, it was done at a time about which the 
defendant knew nothing of, and had no connection with. 
She was therefore not a ])a)-ty to the transaction and 
should not be prejudiced thereby. 


.\notliei- case in which a wi-itten statement was in¬ 
volved and su))])orts tin* contentions herein made by 
the d(‘fendant, is the case of The IVople vs. Kessler, 
.■’>.’13 111. 4r)l (19*29). There, ])age 4.“)'), the court .said: 

"the slafejtiritt was read to Smith in the pres- 
n/re of the ptoinfiff in ermr. Smith sifiiwd it. 77/c 
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'plaintiff in crtrr did not^ deny the charge that he 
shot Smith.*’ 

Pagre 457. 

“For a reversal of the judgment, the plaintiff 
in error makes the contention, among others, that 
the trial court erroneously admitted in evidence 
the testimony of the police officer that Smith at 
the Bridewell Hospital stated that the plaintiff in 
error had shot him, and that the plaintiff in error, 
'irho was present when the statement was '>nade, 
did not deny the charge. This testimony was ad¬ 
mitted on the theory that the failure of the plain¬ 
tiff in error to deny the accusation was an admis¬ 
sion of its truth. An admission may be implied 
from the conduct of a person ch-arged 'with the 
commission of a crime who remains silent when 
another states in his hearing, that he was con¬ 
cerned in its perpetration, where the statement 
is made under circumstances which allow him an 
opportunity to reply and under which persons 
similarly situated would ordinarily deny the impu¬ 
tation. (People V. Koss, 325 Ill. 417; People v. 
Nitti, 312 id. 73; People v. Wilson, 298 id. 257). 
The plaintiff in error, it appears heard and under¬ 
stood Smith’s acetesation. It was made by a per¬ 
son and 'imder circumstances which naturally 
would call for a reply if untrue. Whether the 
charge was true was within the knowledge of the 
plaintiff in error and he was at liberty to make a 
reply. The silence of the plaintiff in error was a 
circumstance having a tendency to show that he 
admitted ihe truth of the accusation. The proba- 
ture force of that circumstance it was the jury’s 
province to determine.” (Italics ours.) 


In the case at bar, there was no duty upon the part 
of the defendant to respond to the witness, Weil, one 
way or the other, when she was confronted by him, as¬ 
suming his testimony to be true, with the copy of the 
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said affidavit here in question. This being so, it was 
error for the court to instruct the jury that the said 
copy of the said affidavit could be considered for the 
purpose of characterizing the conduct of the defend¬ 
ant. If the copy of said affidavit was not admissible 
for this purpose, which we strenuously contend it was 
not, then it was not admissible in evidence for any 
purpose, because it was pure hearsay, and did not 
come within the exception to the hearsay evidence 
rule that statements made in the presence or hearing 
of the accused can be related by a witness also present, 
subsequent thereto, in court, without producing the 
author of said statement. But these facts concededly 
do not exist in the case at bar. Simply stated, the de¬ 
fendant was not bound to make reply to the witness, 
Weil, regarding something supposed to have been said 
by Thomas Newton. If the statements supposed to 
have been made by Thomas Newton had in fact been 
made by him in the presence or hearing of the defend¬ 
ant, and the witness, Weil, was present, it would be 
otherwise. 

In the case of State Ex Rel. v. Ellison, 266 Mo. 604, 
a civil suit for damages, the admissibility of an oral 
statement was involved. The court, in holding that the 
oral statement was not admissible under the rule that 
under certain circumstances an admission may be im¬ 
plied from silence, and in holding the judgment of the 
Court of Appeals should be quashed, said: 

“Under these facts the questions are (1) was 
there error in the admission of this testimony as 
tending to show that Dr. Howard admitted his 
negligence, and (2) was such ruling violative of 
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previously pronounced doctrines of this court upon 
like or similar questions? We have no hesitancy 
in sayiny that the admission of this evidence ivas 
error, nor have we any doubt that its admission 
contravenes the announced law of this court, a>s 
well as other courts. Under the facts and rules 
of law, Dr. Howard was under no obligations to 
engage (at long range and with a party out of his 
sight and presence) in a dispute with the girl over 
a voluntary statement of hers, and one wholly ir¬ 
responsive to the question asked. She was not 
asked what the record would show but merely if 
she had kept a record. The Court of Appeals 
gets mixed upon the matter. They quote from the 
evidence and say that Dr. Howard asked the girl 
if she ‘had a record of the Mary Coffey case.’ 
This is the question that the Court of Appeals 
says he asked and this is borne out by the actual 
record. In undertaking to reason out a duty upon 
the part of Dr. Howard to deny this voluntary 
statement of the girl, that learned court later on 
says: ‘The question asked by Dr. Howard called 
for information kept by her in the course of her 
employment for the benefit and future use of her 
employers, and her answ^er was in direct response 
to that question.’ ” (Italics ours.) 


Continuing, the court said: 

“We do not deny th(i rule that under given cir¬ 
cumstances an admission may be implied from 
silence, but -what we do say is that no court has 
gone so far as to hold that a man must deny a 
mere voluntary statement made by a party out of 
his presence, when to deny it wordd require him 
to hurl his denial to a woman oiU of his presence 
and in the employ of a co-defendant. And fur¬ 
ther when he would be required to hurl his de¬ 
nial up a stairway. In State v. Hamilton, 55 Mo. 
1 c. 522, it is said: ‘It is not in all instances, where 
declarations are made in the presence and hear- 
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ing of a person, that those declarations can be giv¬ 
en in evidence against him; they frequently call 
for no reply and sometimes they are impertinent 
and deserve no notice.’ 

“In State v. Young, 99 Mo. 1 c. 674, one Craft 
said to Wilson, the marshal having Young, the de¬ 
fendant, in custody, in the presence of Young, 
‘You have got your right man; you don’t have to 
go any farther to get him.’ The evidence was 
held incompetent, and among other things the 
court said: ‘The defendant had the right, there¬ 
fore, to treat the remark of Craft as a mere im¬ 
pertinence and l)est answered by silence.’ So in 
the case at bar. The (fid was not m the presence 
of Howard, and he was in no position to enter into 
any controversy with her. Her remark was a mere 
voluntary one, not called for by the question ask¬ 
ed, and above all was made by the employee of 
his co-defendant. It amounted to a charge of 
criminal negligence, it is true, but because Dr. 
Howard, situated as he was, chose to treat such 
a charge, coming from that particular source, 
with silent contempt, should not permit such re¬ 
marks to go in as evidence of an admission of 
guilt.” (Italics ours.) 

The Missouri court, in the case now being referred 
to, discussed at length other cases and cited with ap¬ 
proval the case of Commonwealth v. Kenney, supra, 
and also Greenleaf on Evidence and R. C. L. 


Continuing, the court said: 

“This rule emphasizes the matter of the circum¬ 
stances of the alleged statement. This is one of 
the crucial questions in this case—were there cir¬ 
cumstances such as to call for a reply? We have 
outlined and the Court of Appeals have outlined 
them. The Court of Appeals wholly disregarded 
this rule as to the surrounding circumstances, when 
they held that Dr. Howard had to herald up a 
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stairway a reply to a voluntary statement made 
by the employee of a co-defendant, and especially 
the rule which allows such a person to consider 
his own personal security in refusing to make 
a reply.” 

Concluding, the court said: 

“In fact, under the weight of general authority 
evidence of this character is considered to be so 
weak in probative force that it is rarely ever ad¬ 
mitted. The circumstances must point very 
clearly to the necessity for reply, before it can 
be admitted at all. The books look upon it (ad¬ 
mission by his silence) as the weakest of all evi¬ 
dence in probative force, but yet as most danger¬ 
ous to a defendant in the trial. That the verdict 
in this case could not have been obtained without 
this prejudicial evidence, I have little doubt. That 
the unlettered (scientifically speaking) process 
server misunderstood iodine for dionin, I have 
little doubt, if the talk took place at all. All the 
circumstances of the case point that way. How¬ 
ever these last few lines are beside the question, 
and only serve to show that even strict legal rules 
may at least sometimes work out righteous re¬ 
sults. For the reasons aforesaid, the judgment 
of the Court of Appeals should be quashed.” 

In the case of Fletcher v. First Nat. Bank of Robert 
Lee, 126 S. W. 936 (Texas 1910) the court in passing 
on the admissibility of an unsworn written document 
held the same to be inadmissible and in reversing the 
lower court said: 

Page 936: 

“We sustain the second assignment of error 
and reverse the case, because the trial court, over 
appellant’s objection, admitted in evidence cm ex 
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parte and imsworn written document signed hy 
H. II. Pierce, appellee’s cashier, stating that ap¬ 
pellant borrowed the $400 for which note was giv¬ 
en him, Pierce. That unsworn ex parte statement 
was very material, as it tended to contradict the 
defendant’s testimony in support of his defense, 
and it should not have lieen admitted in evidence. ’ ’ 
(Italics ours). 

In the case at bar. Plaintiff’s Exhibit No. 19 (R. 27- 
28), was a mere unsigned copy of an affidavit (the 
name of said Thomas Newton and date having been 
written on a typewriter), the original of which was 
purported to have been signed and sworn to by Thomas 
Newton, but there was no evidence in the case that it, 
in fact, had been signed and sworn to by the said 
Thomas Newton, and therefore was inadmissible as 
pure hearsay. 

In the case of Boney vs. Boney, 161 N. C. 614, on all 
fours, in principle, with the case at bar, the defendant 
was handed sometime prior to the trial by a witness 
at the trial certain letters and was requested to read 
them and say what he would do and after he read 
them according to the facts recited the defendant said 
nothing. At the trial as far as the facts appear, these 
same letters were attempted to be introduced in evi¬ 
dence, through the witness who had handed them to 
the defendant to read, on the theory that the defend¬ 
ant’s failure to make reply, after reading them, was 
an admission of the contents of said letters, on the part 
of the defendant, by reason of his silence and failure 
to say what he would do after reading them. The ad¬ 
mission in evidence of the letters was objected to by 
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counsel for defendant, and the trial court sustained 
the objection. The appellate court, in affirming the 
trial court in its rejection of said letters, held that they 
were inadmissible. In so doing, the court said: 

“The letters written bv W. J. Bonev to Walter 
Boney fall clearly within the rule res inter alios 
acta, as they were not written by the defendant 
Paisley Bonev, or to him, or bv his authority.’’ 
(Italics ours). 


The court, continuing, said: 

“Holding, as we do, that the evidence of G. 
J. Boney, D. E. Boney, and Mrs. Turner was 
properly excluded, there was remaining no evi¬ 
dence to support the second, third, and fourth 
causes of action, unless the conduct of the defend¬ 
ant Paisley Bonev at the time the letters were 
shown him by Mr. Westbrook is evidence of the 
facts alleged. Our court recognizes the doctrine 
that silence in the presence of an accusation is 
some evidence of acquiescence in the charge, but 
we are admonished that it is so liable to misin¬ 
terpretation and abuse that such evidence should 
be received with great caution, and should not be 
received at all, except under well recognized con¬ 
ditions. Tobacco Co. v. McElwee, 96 N. C. 74; 
S. V. Jackson, 150 N. C., 832.” 

The court, continuing, said: 

“The witness who handed the letters to the de¬ 
fendant was a son-in-law of Mrs. Boney, and was 
endeavoring to procure evidence to be used on 
the trial of this action, which was instituted within 
six months thereafter. He made no charge himself 
which might have been expected to cause instant 
reply, but on the contrary handed the defendant 
letters and asked him to read them and say what 
he would do. The defendant had time for reflec¬ 
tion, and knowing he was in the presence of a wit- 
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ness antagonistic to him, and that what he said 
might be misunderstood or misquoted; it was the 
part of prudence and wisdom to say nothing, for 
fear he might regret it. No direct charge was 
made in either letter, and if it may be inferred 
from the first that the writer intended to convey 
the idea that the residue would be divided because 
of an existing trust, the second goes far to destroy 
any such contention, as it is therein said that the 
defendant had ‘bought out the whole tract.’ ” 

“At most, the conduct of the defendant, under 
these circumstances, could have created no more 
than mere conjecture as to the existence of the 
causes of action, as to which judgments of non¬ 
suit were entered.” (Italics ours). 


The only difference between the case just cited and 
the case at bar, is that the witness Weil, instead of 
handing the copy of the affidavit introduced in evidence 
as Plaintiff’s Exhibit No. ID to the defendant to read, 
the said witness Weil read the contents of the copy of 
the said affidavit to the defendant, and when said copy 
of the said affidavit had been read to the defendant, 
the defendant neither admitted nor denied the truth 
of its contents. The reasons given by the court in 
the case now under consideration for the inadmissibil¬ 
ity of the letters, applies with equal force to the in¬ 
admissibility of the copy of the said affidavit intro¬ 
duced as Plaintiff’s Exhibit No. 19. We therefore 
submit the ruling of the court below, that Plaintiff’s 
Exhibit No. 19 was admissible, is reversible error. 


For further authorities on the question see: 

People V. Collins, 234 N, Y. 355; 

Columbus State Bank v. Erb, et al,, 50 Mont. 
442; 
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Van Pelt v. Park, 55 p. 381; 18 Utah 141; 

Deal V. Hubert, 95 So. 349 ; 209 Ala. 18; 

Briel v. Exch. Nat. Bank, 55 So. 808:172 Ala. 

475. 

A. 1. The Trial Court erred in ruling that the copy 
of the affidavit purported to be signed and executed 
by the janitor, Thomas Newton, could be received in 
evidence as PlaintiflTs Exhibit No. 19,—^no evidence 
having been introduced that it in fact had been signed. 

There was no proof introduced in the trial below 
showing that the janitor, Thomas Newton, purported 
to have signed the original of Plaintiff’s Exhibit No. 
19, had in fact signed and swore to the original of the 
copy of said affidavit introduced as Plaintiff’s Exhibit 
No. 19. The Record shows (R. 27-28) that Plaintiff’s 
Exhibit No. 19 was an unsigned copy of an affidavit, 
the name of said Thomas Newton and date having been 
written in on a typewriter. Hence its contents amount¬ 
ed to no more than something supposed to have been 
said by the said Thomas Newton and consequently 
was pure hearsay and inadmissible. We submit that 
it amounted to nothing more than a verbal statement 
supposed to have been made on the part of Thomas 
Newton. In the case of Columbus State Bank v. Erb 
et al., 50 Mont. 442, the court, in holding that a copy 
of the copy of a memorandum was hearsay, said: 

“We notice first the contention that it was er¬ 
ror to exclude from evidence what is designated 
in the Record as Defendants’ Exhibit X, • * *” 
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Page 451: 

“The ruling was correct. * * * Therefore a copy 
of a copy of it made by Raiff was as much hear¬ 
say as would have been an oral statement by Raiff 
of the items communicated to him verbally by 
Erb.^^ 

The authorities already cited are also given in sup¬ 
port of this contention. 

A. 2. The Trial Court erred in ruling that the wit¬ 
ness, Weil, could refer, in his testimony, relating to 
a conversation he had with the defendant, to a copy 
of an affidavit, (subsequently introduced as Plaintiff’s 
Exhibit No. 19) the original of which the said witness, 
Weil, understood, but did not personally know, had 
been signed and executed by the janitor, Thomas 
Newton. 

From the authorities cited above, it is clear that 
Plaintiff’s Exhibit No. 19 was inadmissible as hearsay 
evidence. This being so, it was error for the court 
below to allow, over the objection and exception made 
and noted on behalf of the defendant, the witness, 
Weil, to refer to it in anv wav. In view of the facts 
disclosed by the Record and the claim made by the 
plaintiff in both the first and second counts of the 
declaration, it is difficult to imagine anything more 
prejudicial to the defendant’s right to a fair trial than 
allowing reference to the mere unsigned copy of an 
affidavit, the original of which was purported to have 
been signed and sworn to by the said Thomas New¬ 
ton. The authorities already hereinabove cited amply 
support this view. The fact that it was allowed in evi- 
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dence under the guise of a conversation had by the 
witness, Weil, with the defendant, makes no differ¬ 
ence, it was none the less hearsay evidence and in¬ 
admissible. To permit such procedure is in viola¬ 
tion of the -well-founded and well-known rule of hear¬ 
say evidence and w-ould cast to the winds litigant^s 
rights to a fair trial. 

B. The Trial Court erred in denying PlaintiflTs 
Prayer No. 5 relating to the janitor’s salary covered 
by the first count of the declaration. 

(Assignment of Error No. 6.) 

The defendant’s Prayer No. 5 for instructions to the 
jury, which was refused and exception noted (R. 35), 
was as follows; Defendant’s prayer for instructions 
No. 5. 

“The jury are instructed that if they believe 
from the evidence that the janitor Tom Newton, 
referred to in the testimony -was advised by the 
defendant that the salary for janitor service of 
the Velda Apartment -was $50.^ per month and 
thereafter agreed -with the defendant, for said 
defendant to pay him $25.00 per month, because he 
was engaged otherwise during the day and to dis¬ 
perse the balance of $25.00 to his wife and her 
brother and others occupying the janitor’s quar¬ 
ters, then the said defendant was the agent of the 
said Tom Newton, and by reason thereof their ver¬ 
dict must be for the defendant on the first count of 
the declaration, provided the jury further finds 
that said plaintiff' received fvU janitor service, 
even though the jury may find as a fact said de¬ 
fendant did not disperse the said balance of $26.00 
in ichich event the said Tom Newton would have a 
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claim against said defendant for failure to dis¬ 
perse said balance and not the plaintiff herein.’^ 

The Record will show (R. 32, 33, and 34) that the 
defendant testified that when she employed Thomas 
Nev/ton as janitor she advised him that the janitor’s 
salary was $50.00 per month, but that by reason of the 
fact he desired to continue his work on the outside, 
she could and would only pay him $25.00 of said sum 
per month, and that the balance of $25.00 of said sum 
of $50.00 would have to be paid to his wife and her 
brother, who would have to assist him in connection 
with the work he was supposed to do as janitor and 
which had to be done in the day time in his absence; 
that Thomas Newton accepted the position as janitor 
with this understanding. Defendant’s prayer No. 5 
was predicated on the fact that if the jury believed this 
testimony, then the defendant was the agent of the 
said Thomas Newton and if the balance of $25.00 
not paid him was not dispersed as agreed between 
them, then the said Thomas Newton would have a 
claim against the defendant, his agent, and not the 
plaintiff, if the plaintiff had received full janitor serv¬ 
ice. In the light of the testimony and the construction 
of the prayer, we submit that said prayer was proper 
and should have been granted by the court. 
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C. The Trial Court erred in denying PlaintiflTs 
Prayers Nos. 7 and 9, dealing with the question that 
the original plaintiff, O. H. Gall, receiver of Federal 
Savings and Trust Company, a corporation, had set¬ 
tled its claim against the defendant by accepting cer¬ 
tain moneys from the Saint Paul Mercury Indemnity 
Company. 

(Assignment of Errors Nos. 8 and 10). 


Over the objection and exception of the defendant, 
the court refused defendant’s prayers Nos. 7, and 9 
for instructions to the jury, which were as follows: 

Defendant’s prayer for instructions No. 7. 

“The jury are instructed that if they find that 
the plaintiff is entitled to recover, their verdict 
cannot be in an amount in excess of $1464.(K), the 
sum which the evidence shows was paid by the 
Saint Paul Mercury Indemnity Company, to 0. 
H. Gall, Receiver of Federal Savings and Trust 
Company, a corporation the plaintiff herein.” 

Defendant’s prayer for instructions No. 9: 

“The jury are instructed that the evidence 
shows that the plaintiff 0. H. Gall, Receiver of 
Federal Savings and Trust Company, a corpora¬ 
tion has liquidated and settled its claim against 
the defendant by accepting certain monies from 
the Saint Paul Mercury Indemnity Company and 
by reason thereof they must find for the defend¬ 
ant.” 


We contend that Exhibit No. 18, entitled “Receipt 
and Assignment of Interests,” (R. 24-25) introduced 
in evidence by the plaintiff (R. 26), on its face, regard¬ 
less of its title, show’s that the original plaintiff, O. H. 
Gall, Receiver of Federal Savings and Trust Com- 
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pany, a corporation, accepted the sum of $1464.82 in 
settlement of its alleged claim against the defendant 
as manager of the Velda Apartments, and released 
and forever discharged the Saint Paul Mercury In¬ 
demnity Company “from all claims, causes of action, 
whatsoever, both at law and in equity, arising from, 
or in connection with, the former employment of the 
said Pearl C. Collins (since married, now Pearl C. 
Laber) as manager of the V'elda Apartments.” We 
submit that Plaintiff’s Exhibit No. 18 constituted a 
release and showed that the alleged claim against the 
defendant had been settled by the original plaintiff 
with the surety. The Saint Paul Mercury Indemnity 
Company, who was later added to the caption of said 
cause (K. 25-26) as party plaintiff for the sum of 
$1464.82, and in view of this fact, in the event that the 
jury did find against the defendant, their verdict 
should be limited to this amount. In the light of 
Plaintiff’s Exhibit No. 18, and the facts as shown 
by the Record, it is submitted that either defendant’s 
prayer No. 7 or No. 9 was proper and one or the other 
should have been granted by the court. 

D. The Trial Court erred in denying 
Prayer No. 8, relating to certain rent concessions men¬ 
tioned in the evidence. 

(Assignment of Error No. 9.) 

The defendant’s prayer No. 8 for instructions to the 
jury, which was refused and exception noted, was as 
follows: 





Defendant’s prayer for instructions No. 8. 

“The jury are instructed that if they believe 
from the evidence, that certain rent concessions 
were allowed by the defendant in a total sum of 
$441.50 and that at the time each rent concession 
included in said total was made by the defendant 
the said defendant failed to report said conces¬ 
sions to the plaintiff, but in fact reported the rent 
as having been paid for that month on the apart¬ 
ment in question, then a credit in the sum of $fal.- 
50 should be allowed the defendant.” 

At the trial in the court below the defendant intro¬ 
duced evidence to show (R. 29-30) that she had been 
employed as manager of the Velda Apartments since 
1927 and acted as such under both the receiver, C. W. 
Lawhead, and the receiver, O. H. Gall; that prior to 
the time she served under, the receiver, C. W. Law- 
head, she had acted as manager for said apartment; 
that the officials under whom she had served before the 
receivers, C. W. Lawhead, and 0. H. Gall, had author¬ 
ized her to allow and give rent concessions to the 
various tenants in the Velda Apartments; that from 
time to time she had allowed rent concessions to vari¬ 
ous tenants in the Velda Apartments; that this author¬ 
ity had not been revoked by the receiver, C. W. Law- 
head, or the receiver, 0. H. Gall; that she had not been 
instructed by either of them while serving under them 
to discontinue giving rent concessions; that she con¬ 
tinued on under both of said receivers the same as she 
had under their predecessors; that said receivers au¬ 
thorized her to manage said Velda Apartments the 
same as she had been mana^ng it prior to serving 
under them. The Record further shows (E. 26) that 
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the receiver, 0. H. Gall, while testifying on cross ex¬ 
amination testified that when he came into office as re¬ 
ceiver, the defendant was managing the Velda 'Apart¬ 
ments and she continued to do so in the same manner 
and under the same instructions as she had been man¬ 
aging the same under the receiver, C. W. Lawhead; 
that he instructed her to continue on in the same man¬ 
ner ; that he at no time instructed the defendant not to 
allow and give rent concessions to tenants. The Kec- 
ord further shows (R. 34) that John L. Hatfield, called 
as a witness on behalf of the defendant, testified that 
the defendant worked us resident manager of said 
apartments under his supervision as an official of the 
Federal Savings and Trust Company prior to the time 
the receiver, C. W. Lawhead, came into office; that 
while said defendant was under his supervision, she 
was given direct authority to allow and give rent 
concessions; that on many occasions they were allow¬ 
ed and given by the defendant. In view of this tes¬ 
timony, Defendant’s Prayer No. 8 was justified and 
should have been granted by the court below. We 
submit the court erred in denying this prayer. 

E. The Trial Court erred in granting FlaintifiTs 
Prayer No. 1. 

(Assignment of Error No.'11.) 

Over the objection and exception of the defendant, 
the court granted Plaintiff’s Prayer No. 1, which was 
as follows: 
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Plaintiff’s prayer for instructions No. 1. 

“(The second count of the declaration.)” 

“The jury is instructed as to the second count 
that if you believe from all the evidence the de¬ 
fendant failed to surrender to the plaintiff or 
properly account for the rents, which she receiv¬ 
ed during the months of April and June, 1936, 
and that the defendant made various rental con¬ 
cessions and if you further believe that the act of 
giving such concessions was never authorized by 
the plaintiff or ratified by the plaintiff when it 
came to his knowledge, then regardless of what 
your belief may be as to whether or not the de¬ 
fendant actually forwarded each month the money 
to cover the amount of such concessions, your 
verdict under the second count is to be for the 
plaintiff in the full amount for which you believe 
her to be so indebted, less any proper credits to 
which you may believe her entitled.” 


The defendant objected to the granting of this pray¬ 
er upon the ground that the evidence showed that the 
defendant had been authorized by the predecessors of 
the receiver, C. W. Lawhead, and the receiver, 0. H. 
Gall, under whom the defendant served as manager 
of the Velda Apartments, to allow and give rent con¬ 
cessions to tenants renting apartments. The plain¬ 
tiff’s prayer No. 1, among other things, stated that if 
the jury believed “that the act of giving such conces¬ 
sions was never authorized by the plaintiff or ratified 
by the plaintiff when it came to his knowledge, then 
regardless of what” the jury’s belief was “as to 
whether or not the defendant actually forwarded each 
month the money to cover the amount of such con¬ 
cessions,” their verdict under the second count was to 
be for the plaintiff. In view of the evidence, we sub- 



mit, that this prayer was improper and should not 
riave been granted by the court. 

“Courts cannot assume, in their instructions to 
juries that material facts upon which the parties 
rely are established, unless they are admitted or 
the evidence concerning them is not controverted.” 

Second National Bank v. Hunt, 78 U. S. 391. 

See also 

Knickerbocker Life Insurance Co. v. Foley, 
105 U. S. 350. 

The view we take of the evidence on this question 
leads us to the conclusion that the defendant had au¬ 
thority to allow rent concessions and such authority 
is uncontroverted by the evidence in this case. The 
predecessors of the receiver, 0. H. Gall, authorized 
it (R. 29-30) and the receiver, 0. H. Gall, testified on 
cross examination that he had instructed the defend¬ 
ant to continue on in the same manner she had been 
managing the apartment under the receiver, C. W. 
Lawhead, and further, he at no time instructed the de¬ 
fendant not to allow or give rent concessions to ten¬ 
ants (R. 26). Therefore, if the view we take, is cor¬ 
rect, it was error for the court in granting plaintiff ^s 
prayer No. 1. 

Plaintiff’s prayer No. 1 should have been denied and 
defendant’s prayer No. 8, dealing with the question 
of rent concessions, which was denied by the court, 
should have been granted by the court. 
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Conclusion. 

It is respectfully contended that in the light of all 
the evidence, and the law and the authorities herein 
cited, the defendant was deprived of a fair trial in 
the court below, because of the highly prejudicial con¬ 
tents of Plaintiff’s Exhibit No. 19 which was erroneous- 
Iv admitted in evidence bv the court below. If the ver- 
diet were permitted to stand in this case, the stamp of 
approval would be placed upon the admission of hear¬ 
say evidence in the form of a mere copy of an aflBdavit 
purported to have been signed, which clearly takes 
away from the defendant the vital right to cross ex¬ 
amination. It would permit something to be done in¬ 
directly which cannot be done directly. It is self- 
evident the dangerous field into which the admission 
of such evidence w’ould lead. We do not believe this 
court is willing to affirm the admission of such pre¬ 
judicial evidence. 

Moreover, the court also committed error in deny¬ 
ing the various prayers offered on behalf of the de¬ 
fendant and in granting plaintiff’s prayer No. 1. 

It is respectfully submitted that the court below 
committed error, and that the rulings complained of 
by the defendant, prejudiced the defendant in regard 
to tho^ verdict found by the jury, and that, according¬ 
ly, the judgment appealed from should be reversed, 
and the case remanded for a new trial. 

Respectfully submitted, 

LESTER WOOD, 

H. HAZEN WILSON, 
Attorneys for Appellant. 
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STATEMENT OF THE CASE. 

Appellee in view of the length of appellant’s state¬ 
ment of the case adopts as its statement of the case the 
‘‘Narrative Statement of Testimony” (R. 19 to 34) 
which is not much longer than the appellant’s state¬ 
ment and considerably more complete and accurate 
for the purposes of the appellee’s argument. 
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SUMMARY OF ARGUMENT. 

Appellee’s argument treats in successive order the 
five propositions advanced by appellant in support of 
her eleven assignments of error and is divided into 5 
principle parts, designated A, B, C, D and E; and the 
part A being subdivided in four sub-parts designated 
A, Al, A2 and “Appellee Considers Appellant’s Cases” 
(i. e., the cases cited by appellant in support of her 
first proposition). 

The argument may be summarized as follows: 

A. The copy of the affidavit of Thomas Newton, 
plaintiff’s Exhibit No. 19 and the witness Weil’s ref¬ 
erence to it, were clearly admissible as part of the con¬ 
versation of said witness with the defendant for the 
purpose of showing the admission of the defendant 
and the fact that Newton was not present at the time 
it was called to the defendant's attention is immate¬ 
rial 

Al. Whether or not the copy of the affidavit had 
been signed was immaterial. 

A2. The witness Weil’s entire conversation with the 
defendant was admissible as tending to explain or 
clarify the nature and extent of the defendant’s ad¬ 
mission. 

“Appellee considers appellant’s cases.” 

B. Appellant’s prayer No. 5 was improper because 
it ignored the fact that the defendant was agent of 
the plaintiff. 

C. The impropriety of appellant’s prayers No. 7 
and No. 9 is self-evident upon consideration of the 
evidence disclosed in the record. 
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D. Appellant’s prayer No. 8 is improper because it 
presumes a disputed question of fact, that is, that 
rental concessions had been authorized or ratified. 

E. Appellee’s prayer No. 1 is proper because the 
question of the authority to give rental concessions or 
the ratification of rental concessions was one for the 
jury to decide, being in issue. 

ARGUMENT. 

Appellee’s Reply To Appellant’s First Proposition, 

Designated A. 

The copy of the affidavit of Thomas Newton, Plain¬ 
tiff’s Exhibit No. 19 and the witness Weil’s reference 
to it, were clearly admissible as part of the conversa¬ 
tion of said witness with the defendant for the pur¬ 
pose of showing the admission or admissions of the 
defendant and to enable the jury to evaluate her words 
and demeanor. 

Appellant objects to the exhibit as being hearsay. 
Such an objection ignores the theory of the admissibil¬ 
ity of such evidence. This would be, of course, a sound 
objection if the affidavit had been offered as proof of 
facts therein stated, but in itself it had no evidential 
value. For it is not the statement which is substan¬ 
tive evidence but the accussed’s failure to deny it; 
and so the fact that the person uttering the accusing 
statement is not competent to testify does not affect 
the admissibility of the statement. 80 A. L. R. 1246, 
1247, 1248 and case here reviewed. 

The affidavit only takes on the character of evidence 
to the extent that the defendant’s admission by silence, 
demeanor or reply so endows it. A rule to be applied 
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in determining the admissibility of such evidence is 
set forth in 80 A. L. R. at page 1250 as follows, 

“Would men similarly situated have felt them¬ 
selves at liberty to, and called on to deny such 
statements in the event that they did not intend 
to express acquiescense by their failure to do so”. 

The record (R. 26) shows that the witness Weil, 
while investigating the alleged shortage called to dis¬ 
cuss and did discuss the matter with the defendant. 
It shows that she neither admitted nor denied the 
truth of the affidavit’s contents but went on in the 
same conversation to make statements that seem to 
concede the truth of some of its statements and still 
other statements that in part denied its truth and con¬ 
tradicted her own statements. (R. 29) 

“An evasive answer or one unresponsive to the 
declaration, is tantamount to absolute silence, and, 
when not amounting to a denial or an express 
admission, renders admissible both the statement 
and the reply under the rule as to the tacit ad¬ 
missions.” 80 A. L. R. 1249,1250 and cases there 
reviewed. 

The interview embraced on extended conversation 
and the affidavit was just as much a part of it, as any¬ 
thing else that was said. All of Weil’s words were 
addressed to the defendant in her hearing and pres¬ 
ence, concerning a matter of great importance to both 
and about and upon which, the defendant had knowl¬ 
edge and was free to speak. A person ordinarily 
would deny the imputation in no uncertain terms, if 
it were untrue. Weil, as representative of the com¬ 
pany, which must pay the loss if one existed, was a 
party in interest. 
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Parts of the conversation would be meaningless or 
at least misleading to the jury, if the whole conversa¬ 
tion was not disclosed. Lanliam v. Vesper-Buick Auto¬ 
mobile Co. (Mo. 1929) 21 S. W. 2d 890, 894 wherein 
the court said, 

“The party by whom an admission is offered 
may show other portions of the conversation in 
which it occurred, which tend to explain the admis¬ 
sion and support the probability that it was ac¬ 
tually made or accentuate the admission22 
C. J. 413 sec. 496 and cases there annotated. 

Appellant has stated, “It is a settled rule of law 
that statements either oral or in writing, of this char¬ 
acter, are not admissible in evidence unless made in 
the presence or hearing of the accused (here the de¬ 
fendant) by the author of said statements and that they 
cannot be introduced in evidence through a third party 
if not so made in the presence or hearing of the de¬ 
fendant, and also in the presence or hearing of the 
third party seeking to relate the same”. (Italics sup¬ 
plied by appellee) A careful reading of the appel¬ 
lant’s cases which I will discuss later fails to support 
his position. 

Appellant has stated, “We submit that the ver¬ 
dict rendered by the jury in the trial of the case below 
would not have been obtained by the plaintiff without 
this prejudicial evidence”. Without conceding that 
the admission of the aflSdavit was error, we contend, 
that even without that piece of evidence, which was 
merely cumulative and corroborative, the Narrative 
Statement of Testimony (R. 19 to 34) (which by no 
means gives all the testimony but only the testimony 
bearing upon the exceptions reserved) clearly shows 
ample evidence to justify the jury’s verdict. 
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The following cases best illustrate the appellee’s po¬ 
sition and are authority for its contention: 

Geringer v. Novak (1904) 117 Ill. App. 160. 

Wherein plaintiff sues defendant for libel; defense 
being justification and privilege. Plaintiff, offered 
in evidence, as a part of a conversation he had with 
the defendant, a clipping of a certain newspaper ar¬ 
ticle concerning the defendant, said article, having 
been read and commented upon by the defendant and 
certain admissions made by defendant, concerning the 
article in his conversation. The court held, 

“Such article was as much a part of that inter¬ 
view as were the spoken words. Its exclusion was 
reversible error”. 

Pouting v. Moore (1911) 165 Ill. App. 536. 

A damage suit for breach of contract. Plaintiff was 
to trade stock of goods to defendant for certain lands. 
Each party to provide for the other within five days, 
proper abstracts of title, deeds to land and bills of 
sale for the stock to be posted with one Alexander. 
Plaintiff deposited bill of sale with Alexander, but 
defendant, though he showed proper abstract to plain¬ 
tiff, refused to deliver deed, alleging that when he 
talked to Alexander, he was informed that Alexander 
formerly owned the goods and now had a claim against 
them for $4400 and would not surrender them until 
paid. 

Defendant testified that he repeated this conversa¬ 
tion to plaintiff, who suggested that he keep a part of 
his lands and take the stock subject to the liens and 
that he admitted owing Alexander $4400 but denied 
the lien. 
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Error alleged was the admitting of defendant’s testi¬ 
mony since he was repeating to plaintiff a conversation 
had out of his presence. 

The court held, no error and said, 

“The statement of the conversation with Alex¬ 
ander tended to make plain the subsequent conver¬ 
sation based upon it between appellant and ap¬ 
pellee”. 

Henning v. Quindel (1915) 195 HI. App. 393. 

A suit to recover on a contract to deliver money, 
made between defendant and a third person for the 
benefit of the plaintiff, wherein it appeared that on 
being shown by plaintiff certain letters from said third 
person to the plaintiff stating the nature of the con¬ 
tract sued upon, defendant said, “I have got the money 
Mrs. Henning, but I cannot turn it over to you”, and 
then went on to state his reasons. 

The court said, 

“They (the letters) were competent together 
with defendant’s statement after reading them 
as tending to prove an admission by him of the 
correctness of the statements in the letters that 
defendant had agreed to turn over the money to 
the plaintiff. The fact that the letters were writ¬ 
ten by the husband of the plaintiff is not material. 
It is the attitude of the defendant toward their 
contents which make them competent”. 

And citing Rich v. Flanders 39 N. H. 339 wherein 
the court said, 

“If a party to a suit should be presented with a 
paper, purporting to contain a statement of facts 
directly against the interest of such party, and 
material to. the issue, and the party after reading 
and examining such statements should deliberately 
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admit that all the statements contained in such 
paper are true, there could of course be no doubt 
that the fact of such admission, together with the 
paper containing the statements thus admitted by 
the witness would be evidence to go to the jury. 
And could it make any difference who wrote those 
statements, or how or when or where they were 
written? The fact that the party admitted their 
truth is all that is material to make the paper 
competent to go to the jury as evidence of the 
party’s admission.” 

Smith V. Duncan (1902) 181 Mass. 435, 63 N. E. 938, 
76 A. L. R. 1937. 

Tort action for injuries resulting from having been 
run over by an unattended pair of horses belonging to 
the defendant. Over defendant’s exception, plaintiff 
offered the testimony of a police officer concerning a 
conversation he had with the defendant wherein he 
repeated to the defendant the substance of a statement 
by the defendant’s driver. The driver had said in 
substance that he should not have left the team or re¬ 
moved their bridles as the team was vicious and had 
run away before. 

The court held, 

“It may be fairly presumed that the defendant 
as owner of the horses knew whether it was vicious 
or not and if he suffered the statement, that it 
was vicious to go uncontradicted or unchallenged, 
and the jury were of the opinion that he naturally 
would have contradicted it, if he could, they would 
be justified in treating his silence as an admis¬ 
sion of the truth of what was said”. 

Citing Greenfield Bank v. Crafts 2 Allen 269 and Welch 
V. McNeil 101 N. E. 985. 

Com. V. Eelfman (1927) 258 Mass. 410,155 N. E. 448. 
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A trial for violation of liquor law wherein a police¬ 
man testified as to reading to the defendants at the 
time of the raid an anonymous letter informing against 
them and their reply thereto or failure to reply to 
the bjroader charges contained in said letter. 

The court held that the testimony was admissible 
on the question of whether or not the defendants 
equivocal statement respecting the charge amounted 
to an admission of its truth, in whole or part. See 
also Greenfield Bank v. Crafts (Mass. 1861) 2 Allen 
269. 

Waltham Piano Co. v. Pierson (Neb. 1920) 104 Neb. 
199, 176 N. W. 364. 

A suit on the alleged note of a partnership. One 
partner denied he was a member. Evidence offered 
of partnership advertisement in a newspaper, which 
advertisement referred to the defendant as a partner 
and that defendant received said paper in the mail as 
a regular subscriber. 

The court held the evidence admissible as tending to 
show notice to the defendant that he was held out as a 
partner. 1 Wharton Evid. 3d. ed. 675. 

Schrowang v. Sahler (1888) 2 N. Y. S. 140. 

Replevin action for certain lumber. Exception to 
admission in evidence of an affidavit of one Snyder, 
wherein he recited that he received the lumber from 
the plaintiff upon the agreement that title remained 
in the plaintiff until it was paid for. 

The affidavit was handed to the defendant by an 
agent of the plaintiff and the defendant read it, handed 
it back and said he would not sell the lumber and to 
point it out. 
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The court said, 

“The question is not whether he was bound by 
its statement, but whether he had at one time as¬ 
sented to it, either by exjjress words or expres¬ 
sive silence. We think the affidavit was admis¬ 
sible in evidence generally’’. 

A fair statement of the law is contained in Great 
American Life Ins. Co. v. Stephenson (1936) 176 Okl. 
295, 55 Pac. 2d 56, wherein the court said, 

“Where it is affirmatively shown, by either di¬ 
rect or circumstantial evidence, that a writing or 
a document has been brought to the attention of 
a party, and the circumstances are such that, if he 
dissented from the statements contained therein, 
his dissent would naturally have been manifested 
by some objection, his failure to deny the ac- 
curaev thereof mav be relevant as an admission 

w *> 

and hence the wanting and the failure to object 
thereto may be showm in evidence. Under this 
rule it may be competent to show the contents of, 
or statemeift contained in accounts or reports of 
sales, affidavits, bills of sale, book entries, in¬ 
voices, lists of rents, notices to quit, promissory 
notes, recitals in a resolution of the board of di¬ 
rectors of a corporation, sailing lists and signs. 
22 C. J. 327 sec. 368 et seq.” Citing Wiggins v. 
Burham 10 Wall. 129, 133, 19 L. Ed. 884 and 
Welch V. McNeil 214 Mass. 402, 101 N. E. 985. 

In CauUe v. CauUe (Tex.) (1927) 2 S. W. 2d. 967, 
the Court announced and adopted the general rule set 
forth in 22 C. J. 327 sec. 368 and applied it to cer¬ 
tain pleadings which had been brought to the attention 
of the plaintiff. 

King-Collie Co. v. Wichita Falls Warehouse Co. (Tex. 
1918) 205 S. W. 748. 
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Replevin action to recover possession of cotton 
wrongfully sold by one Morris agent of plaintiff to the 
defendant. Plaintiff’s agent had wrongfully embez¬ 
zled the cotton and sold it. Morris admitted his con¬ 
duct at a time when defendant was not present. 
Plaintiff called defendant on the phone and repeated 
Morris’ statements concerning the cotton. Defendant 
in reply admitted he had held the cotton. Objection 
was made to the evidence as being self serving and 
hearsay. 

The court held that the admission and the declara¬ 
tion were not error. 

State V. Snowden (1901) 23 Utah 318, 65 Pac. 479 
was a case involving a prosecution for adultery and 
the court held admissible in evidence, the complaint 
of the wife in an action for divorce instituted prior 
to the prosecution, when it appeared that the defen¬ 
dant consented to trial on the complaint without an¬ 
swer or further pleading. The admission of such evi¬ 
dence appears to have been based upon the ground that 
the defendant acquiesced in the truth of the allega¬ 
tions by failing to deny them at a time, when, the cir¬ 
cumstances afforded an opportunity to do so, and were 
such as would naturally call for a reply from an inno¬ 
cent person similarly situated. 

The defendant’s prayer No. 6 covered in his 7th 
assignment of error was clearly improper and the gen¬ 
eral instruction given by the court on the subject of 
exhibit No. 19 (R. 37) constituted a fair statement of 
the applicable law. 

The court’s general instruction in substance was that 
plaintiff’s exhibit No. 19, namely, a copy of an affidavit 
which was read by them could be considered by the 
jury as a part of the conversation had between the wit- 
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ness Weil and the defendant and the jury could con¬ 
sider said affidavit only for the purpose of determining 
what the defendant’s demeanor was when the matters 
and things contained therein w’ere read and made 
known to her by the witness Weil, but that the state¬ 
ments contained in said copy of said affidavit were 
not evidence of the truth thereof. 

Appellee’s Reply To Appellant’s First Proposition, 

Designated Al. 

\Vhether or not the copy of the affidavit or the orig¬ 
inal had been signed, was as immaterial, as the objec¬ 
tion that it was hearsay. 

The case cited by appellant Columbus State Bk. v. 
Erb 50 Mont. 442 involved a suit on a note and the 
question of the amount of credit the defendant was 
entitled to receive as the result of certain sales. De¬ 
fendant kept a notebook memorandum of his sales 
and verbally reported same to another person, w'ho in 
turn made a memorandum and filled in the amounts, 
as verbally reported. The second memorandum was 
lost but a copy of it was offered in evidence and ex¬ 
cluded. The case and its holding has nothing to do 
with the instant case. 

Appellee’s Reply To Appellant’s First Proposition, 

Designated A2. 

The cases already cited, clearly establish the right 
of the plaintiff to have Weil testify as to his entire 
conversation wth the defendant insofar as said con¬ 
versation related to her admission or tended to explain 
or clarify the nature and extent of her admission. 
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Appellee Considers Appellant’s Cases. 

In support of her first proposition the appellant 
relies principally upon five cases. They hold in gen¬ 
eral that the statement in order to be used on the 
theory of an admission must be made in the hearing of 
the defendant, under such circumstances and by such 
a party as to put the defendant under obligation to 
deny the statement or else be bound by his or her 
failure to deny or the answer that he or she does make. 

Appellee’s outstanding case” is Commonwealth 
V. Kenney 12 Metcalf’s 235 and it decided, on the facts 
of that particular case, in which the defendant was 
under arrest at the time of the statement, that the 
defendant was not obliged to reply. The case does 
not hold that the accuser must be the one who is mak¬ 
ing the statement at the time it is heard by the de¬ 
fendant, nor, does any other case cited by the defend¬ 
ant so hold. In Kelley v. People of State of N. Y. 55 
N. Y. R. 572, the court said: 

‘‘The case of Commonwealth v. Kenney (12 
Met. 235) w'as peculiar in its circumstances and 
the opinions of the learned chief justice, speaking 
for the court, would seem not to be in harmony 
with the current of authority in this country or 
in England, or with the elementary writers”. 

The case of State v. Yochelman 107 Conn. 148, in 
no way conflicts with our contention. The statement 
was read to the defendant or rather the accuser, in 
the presence of the defendant who made no comment. 
The paper was offered in evidence for the same pur¬ 
pose we offered our copy of the affidavit and the same 
objection as to its being hearsay was made. The court 
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admitted it in evidence and gave substantially the 
same instruction as was ":iven in the case now being 
argued. Xothing in the opinion indicates that admis¬ 
sibility depended ui)on the original maker of the state¬ 
ment being present or uttering the statement. 

People V. Kesder 333 Ill. 451, was similar to the 
previous case in principle except that the defendant 
this time was in the apparent custody or control of a 
police officer at the tiiiie of the statement and the court 
took the position that he had an opportunity to reply 
and that the jury liad a right to consider the proba- 
tiv’e force of the circumstance of the defendant’s si¬ 
lence. There is nothing in the case inconsistent with 
our i)osition. 


Slate Ex. Rd. v. EUson 2GG -Mo. G04, merely illu¬ 
strates a factual situation, wherein the defendant was 
considered to he free of any obligation to reply to a 
statement. It being out of his presence (though with¬ 
in his hearing) and not under such general circum¬ 
stances as called for a reply. The facts are in no way 
similar to the facts of our case nor are anv contlicting 
principles of law announced. 

Fl('fcJtrr V. First Xafioitrll Baal: of Robert Lee 12G 
S. W. 93G involves the (piestion of the admissibility of 
an affidavit as primary evidence in itself. It has noth¬ 
ing to do with admissions or with our case and as a 
matter of fact on rehearing, it ai)])earing to the court 
that the document had not In fact been admitted in 
evidence the judgment of the lower court was affirmed. 

Boiieij V. Rouen IGl X. (’. G14, involved a situation 
wherein two letters written by one relative to another 
were shown to the defendant, no direct chai'ge was 
made in either letter against the (h'fendant and ui)on 
being i)ressed for comment he replied that he would 
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say nothing for fear that he might say something which 
he would regret later. Clearly that could not be con¬ 
strued as showing that he agreed that the contents of 
the letters was true. The court held, 

“The conduct of the defendant standing alone 
as it does was not sufficient” . . . 

At )HOs/^ th(; conduct of the defendant, under 
these ch'cunistanccs, could have created no more 
than mere conjecture as to the existence of the 
cause of action as to which, judfjmenls of nonsuits 
were entered”. (Italics supi)lied) 

People V. Collins 234 N. V. 355 merely held that an 
admission is 7iot created by reason of the fact that 
an accomplice made an ini])licating statement in the 
presence of the defendant who had just finished tell¬ 
ing his storv which conti-adicted the statements of the 
accomplice. 

Van Pelt V. Park IS Utah 141, involved admissil)ility 
of a statement concei'ning the defendant, made out of 
his ])resence and nevei- brought to his attention. There 
is no (luestion of admissions involved in this case. 

I)r(d V. Ifuhcrt 95 So. 349 does not even involve a 
question of admissions, Imt deals witli tin* (|nestion of 
memorandums to refresh a witness’ recollection. 

Prill V. Kxch. Nall. Bk. 172 Ala. 475, involves the 
admissibility of an alleged admission, which was not 
reh'vant to the issue tlien before llu* con id. Obviously 
the case has no bearing on the instant case. 

Appellee’s Reply To Appellant’s Second Proposition, 

Designated B. 

A])])ellant's prayer Xo. 5 does not correctly state the 
aiijilicable law. It jirc'sumes that the defendant as 
manager of the aiiartment was not the agent of the 
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owiKM-s of tlio npartiMciit liouso, but ratlior in tlie i)osl- 
tion of an intK‘j)c‘n(Icnt contractor ami 1‘rcc to make a 
profit on the $”)0 allowed foi- janitor service. Sei* the 
words of the prayer (R. .‘k)) “t'Ven thouiih the* jury 
may find as a fact said defendant did not disperse tlic 
said balance of $*2."). in which event, the said Tom Xew- 
toii would have a claim aiiainst said defendant for 
failure to disperse said balance and not the plaintiff 
herein’k 

It iii'iiores the duty of the defendant in a position of 
trust and as aitent of the owner to secure janitor serv¬ 
ices for the best fair price available and to make a dis¬ 
closure and accountini*' to tire owner of any money she 
could save from the amount forwarded for the janitor's 
salary. The record (R. 20 and .22) cleai'ly shows that 
the $50. forwarded was for the purpose and under the 
supposition that it was beiiii*' us(h 1 to pay the janitor 
Tom Newton or his wife, Amy Newton. 

If the janitor and his wife had ai*'reed with the 
owner, throuii’h the defendant, to work for $50 a month 
to be divided between them and in fact received less, 
clearly their claiin would not be a.iiainst the defendant 
but ai^:ainst their employer, the aj)artnient house 
owner. 


Appellee’s Reply To Appellant’s Third Proposition, 

Designated C. 

Appellee feels that the impropriety of the Appel¬ 
lant’s 7th and 9th Prayers is self-evident upon con¬ 
sideration of the record and therefore reejuires no com¬ 
ment. 


Appellee’s Reply To Appellant’s Fourth Proposition, 

Designated D. 

■ Appollaiil's Prayor Xo. 8 does not correctly state 
the applicable law for tlu; jury must cei'tainly hud as 
a fact, that the rental concessions were authorized or 
ratified, before considering: a (piestion of credit, if such 
a consideration was legally proper. 

The rent shortage claimed was for the months of 
June and A})ril 19.‘)6 which the defendant reported as 
having been collected. She made no claim for rental 
concessions after March of 1936 (R. 31, line 14). 

The defendant’s i)leas did not raise a question of 
counter claim or set-off for rent concessions. 

Finally the court gave a general insti-uction which 
covered the subject, the general substance of which 
is set forth at the bottom of page 37 of the Record. 


Appellee’s Reply To Appellant’s Fifth Proposition, 

Designated £. 

Appellee’s Prayer Xo. 1 was a correct statement of 
the applicable law. The two cases cited by the appel¬ 
lant apply in the instant case, only to illustrate a prin¬ 
ciple of law, which the ai)pellant desires to violate in 
arguing that the court should not have submitted to 
the jury the question of fact as to whether or not the 
rental concessions had been authorized or ratified. The 
prayer as drawn clearly does leave that question to 
the jury; since it had not been admitted by the plain¬ 
tiff' nor established by uncontroverted evidence. 

The Record (p. 29) reads, “The defendant intro¬ 
duced evidence to prove”, in sj^eaking of authority 
from prior employers to give rental concessions. It 
does not say plaintiff conceded such to be a fact, for in 
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the Record at page 20 the witness, Gall, in rebuttal 
testimony testified “never authorized or ratified rental 
concessions’’. Clearly there is a conflict as to whether 
concessions were authorized or not. There is no con¬ 
flict that no rental concessions were given during the 
month of June or April 1936 or in fact after March 
1936 (B. 31, line 14). 

Thurston v. McLcllan 34 App. D. C. 294, the court said, 

“In weighing testimony courts are not bound to 
believe a fact or facts to be, as testified to, es¬ 
pecially if testified to by an interested witness, 
merely because the witness has not been directly 
contradicted or impeached; but the inherent prob¬ 
ability or improbability of such fact or facts is to 
be tested by the unquestioned circumstances that 
surround the main transaction as well as by the 
ordinary rules that govern human conduct”. 

The use in the prayer of the language, “ . . . and 
if you further believe that the act of giving such con¬ 
cessions was never authorized by the plaintitf or 
ratified by the plaintiff when it came to his knowledge 
. . . ” was perfectly proper for that was a question 
of fact to be decided about which there was a dispute. 
The jury had a right to determine after having heard 
and observed all of the witnesses, just what parts of 
the testimony they would believe. 

The Record (page 37) shows that the court in its 
general instructions enlarged upon plaintiff’s prayer 
No. 1 and explained that they must find as a fact, that 
rental concessions had been authorized directly or 
impliedly or ratified before giving defendant credit 
for them and he explained the meaning of ratification. 
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The Record does not show that defendant objected to 
the general instructions or took an exception thereto. 

CONCLUSION. 

It is respectfully submitted that the judgment below 
is correct and should be sustained. 

Respectfully submitted, 

William J. Rowan, 
Attorney for Appellee. 


